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ACKNOWLEDGMENT OF A GIFT TO THE 
MASSACHUSETTS BAR ASSOCIATION. 


On July 6 the following anonymous letter, addressed to the 
Publication Committee, was received in the mail at the office of the 
Secretary enclosed in an envelope containing a hundred-dollar bill. 
As the Committee have no information as to the identity of the 
donor, they wish to acknowledge the receipt of the money, which 
has been turned over to the Treasurer of the Association, and to 


express their appreciation of the interest shown in the publication. 


July 5, 1916. 
Publication Committee, 


Massachusetts Bar Association : 


Dear Sirs: JI have been a member of the Massachusetts bar 
for many years and a member of the Massachusetts Bar Associa- 
tion ever since it was organized. I haveread everything which has 
been published and distributed by the Association, and have noticed 
with interest the gradual development of its reports and the recent 
numbers of the “ Massachusetts Law Quarterly.” Such «a publi- 
cation has long been needed and the Committees of the Association 
have found a way to go far in meeting the responsibilities referred 
to in the addresses of Chief Justice Rugg which have been printed 
by the Association from time to time. 

Wishing to do what I can to support the work which is being 
done, and as the expense connected with it must be considerable, J 
enclose herewith $100.00 in the hope that it may lead to contribu- 
tions of larger or smaller amounts from other members of the 
Bar, so that the work will not be hindered by fear of expense. 

In doing this I prefer to remain anonymous. 


Yours very truly, 


A MEMBER OF THE ASSOCIATION. 


While the Committee have no intention of begging in any way 


of members of the Association, it is true as suggested in the letter 

that the printing, postage, and clerical work connected with the 

publication of this magazine involve a considerable expense to the 
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Association and make such contributions from members of the bar 


who are interested, and who can afford to contribute, peculiarly 
acceptable, as the funds of the Association are not large. 

The Committee are glad to announce that 78 new members 
have joined the Association since this magazine was established 
and new applications for membership are coming in from time to 
time. 

HENRY N. SHELDON, 
JOHN W. HAMMOND, 

GEORGE Rk. NUTTER, 
FRANK W. GRINNELL, 


Publication Committee. 





THE ANNUAL MEETING AT PITTSFIELD, 
OCTOBER 13 AND 14, 1916. 


The annual meeting of the Association will be held in Pittsfield 
on Friday and Saturday, October 13 and 14. The annual dinner, 
for which no charge is made to members of the Association, will be 
held on Friday evening, October 13, and the business meeting, 
at which the President’s annual address will be delivered and the 
discussions will take place, will be on Saturday morning, October 
14. The committee in charge is endeavoring to arrange for an 
interesting meeting and it will be held at a time when the Berk- 
shire autumn foliage is at its best. The committee hopes that 
as many members of the Association as possible will attend the 
meeting. Notice of the detailed programme and of the subjects 
for discussion will be sent out later. 


In addition to the usual programme of the dinner and the meet- 


ing the committee has arranged for a public address relating to 


the history of the Massachusetts Constitution, to be delivered by 
Arthur Lord, Esq., of Plymouth, at the Court House in Pittsfield 


on Friday, October 13, before the dinner. 


F. W. GRINNELL, 


Secretary. 
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The following report of the Committee on Nominations will be 
presented at that meeting : 





REPORT OF THE COMMITTEE ON NOMINATIONS. 


In accordance with the by-laws the Committee on Nominations 
of the Massachusetts Bar Association reports the following nom- 
inations for officers for the ensuing year for consideration at the 
annual meeting of the Association : 


President : 
Cuarves E. Hipparp, 
Pittsfield. 


Vice- Presidents : 
Marcus P. Know ton, Joun W. Hammonp, James M. Monrroy, 
Springfield. Cambridge. Fall River. 


Treasurer: 
Cuartes H. Beckwirsa, 
Springfield. 


Secretary : 
Frank W. GRINNELL, 
Boston. 


Executive Committee : 

Exuisoa H. Brewster . Springfield. Henry T. Lummus.. . Lynn. 
CHANDLER Buttock .. Worcester. Dana MALONE Greenfield. 
Rosert P. Crapp ... Lexington. James E. McConneti . Boston. 
Water Coutson .. . Lawrence. Frank A. MILLIKEN . . New Bedford. 
Henry V. Cunnincuam, Boston. Henry B. Montacue . Southbridge. 
Freperick A. FisHer . Lowell. Henry C. Muciigan. . Natick. 
Frank M. Forsusu . . Newton. GeorGE R. Nutter . . Boston. 
Joun E. Hannigan. . . Cambridge. Ricnarp W. Nutrer. . Brockton. 
Rayrmonp A. Hopkins . Barnstable. Amos T. Saunpers . . Clinton. 
James A. LOWELL . . . Newton. Joun H. Scooonmaker, Ware. 

Cuartes E. Wars, Fitchburg. 


Other nominations may be made in writing by not less than 
nine members of the Association, notice of which should be sent 
to the Secretary in advance of the meeting. 

The President, the retiring President (Hon. Henry N. Sheldon), 
the Treasurer, and Secretary become members of the Executive 
Committee ex officio under the by-laws. 


Respectfully submitted, 


HERBERT PARKER, Chairman, 
CoMMITTEE ON NOMINATIONS. 





Che Commonwealth of Massachusetts 





COMMISSIONERS TO CONSOLIDATE THE LAWS 
(APPOINTED UNDER CHAPTER 43 OF THE RESOLVES OF 1916) 


HENRY W. DUNN 
JAMES M. SWIFT 
M. SUMNER COGGAN 
COMMISSIONERS 
GEORGE P. DRURY 
SECRETARY 


ROOMS 477-481, STATE HOUSE, BOSTON 


June 22, 1916. 
Secretary of 
the Massachusetts Bar Association, 
Boston, Massachusetts. 
Dear Sir: 

The Commissioners to Consolidate and 
Arrange the General Laws are directed by the 
resolve authorizing their appointment to make 
their first report to the Legislature in Jan- 
uary, 1918. They are also directed to ‘‘sug- 
gest any mistakes, omissions, inconsistencies 
and imperfections which may appear in the laws 
to be consolidated and arranged, and the man- 
ner in which they may be corrected, supplied 
and amended.’’ The time allowed the Commis- 
sioners is very short, compared with the time 
actually taken for previous revisions, while 
the amount of legislation to be covered is 
much greater. In their effort to complete 
this work promptly, efficiently and thorough- 
ly, the Commissioners will welcome the sugges- 
tions of any who have had occasion to give 
particular attention to any part of the 
existing statutes. 

I am therefore directed by the 
Commissioners to invite the attention of your 
Association to their work, and to say that 
they will appreciate suggestions from any of 
your officers, committees, or members, or any 
material which your Association can place at 
their disposal, which will assist in the 
accomplishment of the objects for which they 
were appointed. 





Yours respectfully, 
GEORGE P. DRURY, 
Secretary of the Commissioners. 
(263) 





The Commonmealth of Massachusetts 


Oo 
SPECIAL COMMISSION TO REVISE AND CODIFY 
THE LAWS RELATIVE TO PARTITIONS OF 


REAL ESTATE AND ALLIED MATTERS 
(RESOLVE 81, ACTS 1916) 


CHARLES T. DAVIS, CHAIRMAN 
JUDGE OF THE LAND COURT 


FREDERICK H. CHAMBERLAIN 
JUDGE OF PROBATE FOR WORCESTER COUNTY 


GUY NEWHALL, SECRETARY 
38 EXCHANGE ST., LYNN 


Lynn, Mass., August l, 1916. 


Secretary Massachusetts Bar Association. 
Dear Sir: 

As a preliminary to its work, our Commis- 
sion is inviting suggestions. By the terms of 
the resolve under which we were appointed, the 
duty of the Commission is to revise and codify 
the laws relating to the following topics:— 

(1) Partitions and partition sales of real 
estate, including the protection of the rights 
of tenants in common, joint tenants, andof all 
persons having mortgages, attachments or other 
liens on undivided interests in real estate. 
(See R. L., c. 184) 

(2) Sales of real estate for purposes of 
distribution. (See R. L. 146, §18; St. 1907, 
c. 236; St. 1915, ec. 151, §5) 

(3) Sales of real estate subject to rever- 
sions or vested or contingent remainders or 
executory devises. (See R. L. 127, §$§28-31) 

(4) Assignments of dower, curtesy, home- 
stead or estates in fee to widows and widow- 
ers. (See R. L. 131, §9; 132, §§1, 9-11) 

We therefore ask you if you will give us 
the benefit of your experience, and make such 
suggestions as may occur to you as to changes 
which ought to be made in any of these laws. 

In making this request we desire to call 
your attention and that of the members of the 
Massachusetts Bar Association to the fact that 


as we must report to the next legislature, any 
suggestions to be of value should reach us in 
the Fall. 








Very truly yours, 
GUY NEWHALL, 
GN/W Secretary. 








A COMPENSATION PLAN FOR RAILWAY 
ACCIDENT CLAIMS. 


(Reprinted by permission from the ‘** Harvard Law Review,’’ for 
May, 1916.) 


I. 

Criticism of the administration of justice has been chiefly 
directed at matters of procedure; delay is the evil as to 
which complaint is traditional. Consideration of what 
questions should be handled by the courts is, however, even 
more important than the consideration of how court ques- 
tions are handled. As to many cases, the true criticisin is 
not that trials should take place sooner, but that trials 
should not take place at all. Certain conflicts of interest 
are being dealt with to-day upon principles bound to bring 
about court contests, which by appropriate legislation might 
be dealt with upon other principles permitting speedy 
adjustments without suits. 

More numerous than any other single class of cases in 
most city courts are suits against railroad and street rail- 
way corporations for damages on account of personal 
injuries. In some cities from a third to a half of the time 
of jury sessions is occupied with these cases. The princi- 
ples governing the rights and liabilities of the parties in 
such suits are well settled. Those rules are, however, such 
as to invite if not to necessitate the litigation of almost 
every accident claim of importance. Not only do the cases 
have to be fought out in the trial courts; there is also at 
least in many states strong reason for the defeated party to 
carry his case to the court of last resort. Had these rules 


been worked out for the express purpose of encouraging 
litigation and multiplying suits they would reflect great 
credit upon their framers. 


As the law now stands, it is not possible for a passenger 
who has been injured in a railway accident to learn without 
suit the amount of damages which can be recovered. Sup- 
pose, for example, that Mrs. Smith has sustained a fracture 
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of an arm as the result of a sudden lurch of a street car in 
which she was riding. To become informed as to her rights 
against the company she must consult a lawyer. The law. 
yer will tell her that her right to recover damages from the 
company depends in the first place upon her ability to prove 
that the lurch was caused by some fault upon the part of an 
employee of the company. The fault might have been in 
the operation of the car, and to prove this it would be 
necessary to show how a car should have been operated 
under the conditions which prevailed at the time of the 
accident, and just how the motorman or conductor failed to 
observe the proper standard of conduct. Or the negligence 
might have consisted in the use of improper appliances, or 
in failing to keep up the equipment of a car or the condition 
of the road-bed and tracks. To establish such negligence 
it would probably be necessary to call electrical engineers, 
civil engineers, or other experts. 

Mrs. Smith would be further told that she must be pre- 
pared to show that she was looking out properly for her 
own safety, or at least to meet any evidence of carelessness 
upon her part which might be put in by the company ; for 
if she herself was even partially to blame she could not 
recover, no matter what was the carelessness of the employ- 
ees. She would be informed that if she proved the negli- 
gence of an employee of the company, and her own freedom 
from blame she would be entitled to damages, including not 
only her full monetary loss, in which would be included 
every expense, except her attorney’s fees, but also indem- 
nity for suffering and for any resulting physical defect or 
trouble. 

Somewhat bewildered by these details Mrs. Smith might 
ask, “ But just how much can I recover, and what certainty 
is there of a verdict in my favor?” The only honest 
answer in the majority of cases is: “ Well, that all depends 
upon how you and your case will happen to strike the jury.” 
If she inquires when she will be paid, the answer would 
probably be that to secure payment within a year would be 
remarkably fortunate, and that she might have to wait two 
or more years, before actually recovering. An expensive, 








uncertain, and tedious suit may thus be the only alternative 
to a small settlement. 

Strange as it may seem, the situation of the company 
under the present law is almost equally unsatisfactory. It 
is true that the company has much better facilities and 
opportunity for getting evidence than has Mrs. Smith, but 
unless the company secures overwhelming evidence in its 
favor the case will be allowed by the judge to go to the jury 
for decision, and what the jury will do is likely to be based 
less upon the evidence than upon the natural feeling in favor 
of the injured individual as against the impersonal corpora- 
tion. A modern lawyer, discarding ancient similes, would 
be likely to venture a restatement of a certain spiritual 
truth, as follows: “It is as difficult for a rich man to enter 
the Kingdom of Heaven as for a large corporation to obtain 
a verdict in a personal-injury case.” 

Besides this natural prejudice there is for the company 
the constant menace of fraud. Stirring up and prosecuting 
personal injury cases has become the trade of certain attor- 
neys. The “ambulance chaser” is the tool that draws in 
their victims. In suits so instituted there is a premium 
upon perjury — perjury to establish liability, perjury to 
enhance damages. There are doctors who make a business 
of skilfully instructing plaintiffs in the simulation of inju- 
ries. To ward off verdicts often secured by such methods, 
itis almost inevitable that claim agents of companies should 
sometimes resort to sharp methods. A bad odor emanates 
from the whole field of this personal injury litigation. 

Facilities for the trial of these cases are provided by the 
state, at large expense. The cost of a single day’s sitting 
of the jury session may be three hundred dollars, and the 
trial of an ordinary accident case may take three or four 
days. Under the system generally in force all this court 
expense is borne by the state. Large sums raised by taxa- 
tion are thus expended in providing the machinery for 
carrying on these wearisome disputes. 


There is no sound business reason for maintaining this 
system, cumbrous, trouble breeding, and costly in its oper- 
ation. An altogether simpler method is available for the 
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adjustment of such claims —a method based upon the ideas 
which have in recent years found beneficent expression in 
the workmen’s compensation acts. 


II. 

The idea underlying the present system is that fault is 
the true ground for the determination of tort as well as of 
criminal liability. If fault of the defendant caused the 
accident, the defendant is liable to the plaintiff ; if there was no 
fault there is no liability ; and if there was as a contributing 
cause fault on the part of the plaintiff, there is no liability, 
Once liability is established, the offender must do every- 
thing that money can do to wipe out the fault. The exact 
amount of damages, both financial and physical, must be 
determined by a jury and the offending defendant must pay 
the injured person the full sum. 

At first blush this theory seems just and reasonable, 
although manifestly the attempt to apply it under present 
conditions results in uncertainty, trouble, and waste. The 
present rules, however, do not in fact possess even the meager 
merit of logical coherence, for the money which under the 
rule as now applied goes in reparation for the fault, is not 
the money of those guilty of the fault. Fault is always 
personal — it is that of an engineer, of a motorman, of an 
inspector — but the money that goes in these cases to make 
good the fault is the money of the stockholders who consti- 
tute the company. The conduct of the stockholders, or 
even of the directors who immediately represent the stock- 
holders, is not even an issue in the suits. Under the 
present rules the conduct of one man or set of men is elab- 
orately investigated in order to determine and fix the 
liability of another man or set of men. 

An insurance system for dealing with accident claims 
would be based upon two distinctive principles and a dis- 
tinetive method. The first principle is, of course, that of 
liability irrespective of negligence, liability which would be 


absolute except when the injury was caused by gross or 


wilful carelessness of the passenger. This rule is founded 
upon conviction that the cost of the transportation service 
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should include the expense of insuring the passenger against 
all risks peculiar to the service for which he pays his fare. 
Its application would largely eliminate difficult and costly 
investigation of the causes of each accident. 

The second principle would be that of limited liability, 
that is, liability for a fixed reasonable sum for each injury 
or loss, instead of for such amount as a jury may happen to 
assess as representing the full money equivalent of the 
injury. This principle is founded upon the belief that exact 
money compensation for physical injury, now supposed to 
be determined by juries, is impossible, and that if compa- 
nies are held as insurers and not as wrong-doers, there is no 
reason why the entire risk involved in the transportation 
service should be borne by the transportation agency. If the 
company provides a reasonable, but prompt and sure compen- 
sation, persons who believe that the statutory amount of dam- 
ages is insufficient to offset losses which they may sustain 
may well utilize the accident insurance companies to furnish 
them with additional protection. Application of this rule 
would greatly simplify trials of the nature and extent of 
injuries. The method of administration of the system 
would be by a commission, which with its own inspectors 
and experts would make such investigation of each accident 
as is necessary within a very short time after it occurred — 
a few days at most, instead of many months or even years. 

The substitution of statutory damages for jury damages 
of course presents practical difficulties. Medical expenses 
and loss of earnings are, however, helps to a definite basis 
in many cases, although the latter test cannot be followed 
as largely as it is under the workmen’s compensation acts. 
Arbitrary sums will have to be allotted for different injuries 
—a broken leg will command one sum, a severed hand or 
a nervous shock another sum. It is not in fact possible to 
estimate bodily injury in terms of money, yet that is pre- 
cisely what the jury is supposed to do to-day. Each jury 
flounders about, takes off something from the size of the 
verdict because of doubts about liability, perhaps averages 
the estimates of different members, and blunders to a result.! 


1 See elaborate notes upon jury verdicts in 58 L.R.A. (x.s.) (1915), pp. 
30-516. 





270 


A table worked out in advance by a commission, after the 
study of each general type of case, would seem to be likely 
to be at least as satisfactory as the haphazard results reached 
by juries. 


Ill. 

The handling of railroad and street railway accident 
claims upon an insurance basis, instead of upon the present 
fault basis, would result in prompt and sure payment to the 
persons injured of amounts fixed by law and not dependent 
upon the energy and skill of counsel. If Mrs. Smith should 
be injured she could learn from a public officer the amount 
which she was entitled to receive from the company. She 
would receive the entire amount which the company paid 
out on account of her claim without paying tribute to inter- 
mediaries. Payments would begin to come in shortly after 
the accident, at the time when she most needed the money. 

At first sight this plan seems to have the defect that 
characterizes so many schemes of reform — somebody else 
must pay forit. Railroad and street railway companies are 
not very prosperous to-day ; undue burdens upon them will 
mean less satisfactory service. But the handling of accident 
claims upon the basis here suggested need not increase the 
outlay of the companies — it should in fact decrease it. As 
already suggested, if passengers who are injured are to 
receive their damages without contest, the amount payable 
in individual cases should be considerably less than the 
amount of the verdicts which may be assessed under the 
present system. Furthermore, the companies would be 
relieved of heavy expense in the investigation and settling 
of claims and in the defending of suits. The portion of the 
total outlay under the present system that goes for mere 
expense of administration is astonishingly large. There 
should also be a reduction if not an elimination of payments 
which are secured by fraud; for with the amount of possi- 
ble recovery limited there would be less: inducement for 
fraud, and with prompt and impartial investigation of cases 
by a body with full powers, the chances for recovery upon 
dishonest claims would be slight. 
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Seven or eight years ago such a plan might have been 
called radical; to-day it must be regarded as merely an 
extension of tried methods. In that interval has taken 
place the development in this country of the workmen’s 
compensation plans, which are simply an application of 
insurance principles to accidents sustained by workmen in 
the course of employment. This system, at first opposed 
by many employers, is now generally recognized to have 
improved the relations between employer and employee, to 
have operated powerfully toward the lessening of accidents, 
and to have eliminated much bitter litigation. 

Under our constitutional system a new plan for the 
money adjustment of controversies of course presents legal 
issues. Does the plan here suggested fall under the ban of 
the Fourteenth Amendment, as involving a taking of prop- 
erty without due process of law, or a denial of the equal 
protection of the laws? Can a system be legally enforced 
which takes away the right to a jury trial assured by State 
constitutions? It is submitted that without conflicting with 
constitutional limitations (1) railway companies may be 
made liable to injuries to passengers sustained by accident 
in the course of transportation although not caused by neg- 
ligence ; (2) passengers may be required to accept a fixed 
or limited compensation for such injuries; (3) commission 
awards may be substituted for jury awards; and (4) if pas- 
sengers cannot be compelled to accept the statutory plan, 
they may be placed in such a legal position that they will 
voluntarily accept it. 


IV. 

Negligence cannot be said to be the only basis for tort 
liability at common law. It is a familiar historical fact that 
according to primitive legal conceptions in England, as in 
Rome and elsewhere, one was liable for all the consequences 
of his acts, irrespective of the care with which the acts were 
performed.” To early lawgivers it seemed just to visit the 
results of an act upon the source of the act ; the instrument 
of harm, either animate or inanimate, was held responsible 
for the harm. By slow steps English courts came to recog- 





nize that as it was necessary for each individual to act jp 
order to live and carry on his business, all who lived jp 
society must in return for freedom to act take the chance of 
Sustaining harm through acts of others performed with 
ordinary care. Courts ceased to hold that a man acts at his 
peril ; losses unintentionally caused were, in the absence of 
negligence on the part of the doer, to lie where they fell. 

This principle covered such a wide field that it has, at - 
times, been spoken of as the only principle of tort liability 
known to common law in its maturity.* Yet the idea that 
liability may properly be imposed on grounds other than 
that of fault has always persisted. Thus the owner of 
domestic animals which escape and do damage to the land 
of others is held liable for such damage, even though he 
exercises every possible precaution to prevent such escape,' 
and since the leading case of Rylands v. Fletcher® it has 
been recognized that at common law one who creates an 
unusual situation or employs a force which may endanger 
others may be held liable for injuries which he exercised 
every precaution to avoid. 

Much the most striking case of liability irrespective of 
fault is, however, the very rule under which accident claims 
such as are here discussed are daily enforced —the rule of 
respondeat superior. It is according to this rule that the 
master or employer is held to answer for the fault of his 
servant or employee, even though he himself is entirely free 
from blame. This liability of the employer is usually 
accepted without question as an instance of liability with- 
out fault, of “absolute” liability.6 Professor Smith quotes 





2 Professor J. H. Wigmore, Responsibility for Tortious Acts, 3 Sexxct 
Essays iv AnGLto-American Lecat History, 474; also in 7 Harv. L. 
Rev. 315; Hotmes, Common Law, Lecture III, pp. 86-94; Professor Jere- 
miah Smith, Sequel to Workmen’s Compensation Acts, 27 Harv. L. Rev. 
235, 344, 

8 Nelson, C.J., in Harvey v. Dunlop, Hill, and Denio (Lalor), 193 (N.Y., 
1843) and quoted by Hotmes, Common Law, pp. 94, 95, ‘* No case or prin- 
ciple can be found, or if found can be maintained, subjecting an individual 
to liability for an act done without fault on his part.’’ 

* Wells v. Howell, 19 Johns (N.Y.) 385 (1822); Holladay v. Marsh, 
3 Wendell (N.Y.) 142 (1829). 

5 Rylands v. Fletcher, L.R. 3 H.L. 330 (1868). 

6 Ives v. South Buffalo Ry. Co., 201 N.Y. 271, 310, 94 N.E. 4381, 446 
(1911). Cf. Hormes, Common Law, p. 6. 





aremark of Augustine Birrell in regard to the first work- 
men’s compensation act under which employers were made 
absolutely liable for injuries to employees: “ Respondeat 
superior is 2 dogma which holds in its arms the new dogma 
of the new bill.”7 According to Professor Smith’s thinking, 
this classification of the rule of respondeat superior is wholly 
erroneous — not only is there not “a short step from one 
of these propositions to the other, . . . there is a 
chasm between them.”* The thought uppermost in Pro- 
fessor Smith’s mind was apparently that the rule of respond- 
eat superior, far from imposing a liability to a plaintiff 
where the injury was caused without negligence, merely 
requires the employer to answer for the negligence of the 
employee. But the controlling truth which Mr. Birrell had 
in mind was that in cases falling under the rule, the negli- 
gence on account of which the defendant is held is not his 
negligence, but the negligence of another person. The 
ehain of liability is no stronger than its weakest link, and 
as, under the rule, the employer may be held where he is 
not himself at fault, the basis of Ads liability cannot be said 
to be negligence or fault. 


The rule of respondeat superior has been generally 
accepted as just, but little has been attempted by the courts 
in the way of an explanation of its logical basis. Ordi- 
narily the judges are content to say, “ The act of the servant 


is the act of the master — respondeat superior.” This, of 
course, is not to explain the rule, but merely to assert it in 
other language.® It is sometimes suggested that the reason 
for the liability is a necessary assumption that the action 
would not have happened had the employee been selected 
with due care ;* yet the conduct of the employer in selecting 
the employee has never been allowed to become an issue in 
such cases. Lord Brougham stated that the reason was that 
the master “ set the whole thing in motion.” ” But between 


7 Professor Jeremiah Smith, 27 Harv. L. Rev. 254-56. 

§ This fiction is of the class which we use because we * lazily prefer to 
evade accounting for [it] openly and rationally.”” Wigmore, 7 Harv. L. 
Rev. 399. 

*Hotmes, Common Law, p. 6; Wigmore, 3 SeLtect Essays iN ANGLO- 
American Lecat History, pp. 474, 536, 537. 

” Duncan v. Findlater, 6 Cl. & F. 894, 910 (1839). 











the act of the master in starting “the thing in motion” and 
the harm, comes the negligent act of a responsible human 
being. The law might be satisfied with the legal liability 
of the responsible human agent who was the immediate 
cause of the harm. The reason that it is not so satisfied 
may be the practical one that the employee would not ordi- 
narily be able to pay the damages, and that it is only the 
employer's liability that prevents a substantial failure of 
justice.” 

The true explanation of the rule may involve the two 
latter suggestions — the fact that the business in which the 
accident occurs is carried on for the employer and that he is 
probably able to indemnify himself out of the proceeds 
makes it not unjust that he should bear at least a consider- 
able part of the risk of causing injuries to persons in carry- 
ing on the business; and the fact that as a class employees 

11 +*Tn all cases it’’ (the phrase respondeat superior) ‘+ points to a merely 
subsidiary liability of the superior, which can only be enforced against him 
when it is proved or patent that the inferior cannot pay for his own misdeed. 
This indicates, as we believe, what has first and last been one of the main causes 
of ‘ employer’s liability.’ Should we nowadays hold masters answerable for 
the uncommanded torts of their servants, if normally servants were able to 
pay for the damage that they do? We do not answer the question; for no 
law, except a fanciful law of nature, has ever been able to ignore the eco 
nomic stratification of society, while the existence of large classes of men 
‘from whom no right can be had’ has raised difficult problems for politics 
and for jurisprudence ever since the days of /Ethelstan.” 2 PoLiLock ayp 
MaitTLanpd, History or EncGuisn Law, 2 ed., p. 533. See also Wigmore, 
7 Harv. L. Rev. 393. Yet Sir Frederick Pollock in discussing the ground 
for employer’s liability passes over the view that the reason is to prevent 
wrongs from going without practical redress as being *‘ too crude and form- 
less to be a starting-point of fruitful discussion.’’ Pottock, Essays In 
JURISPRUDENCE, p. 119. Sir Frederick goes on to state: ‘* The liability of 
an employer to the public for injuries caused by the acts and defaults of his 
servants is analogous to the duties imposed with various degrees of strin- 
gency on the owners of things which are or may be sources of danger te 
others. The man who conducts an undertaking of any kind, or has it con- 
ducted by persons subject to his directions, is held answerable for all opera- 
tions incident to it being performed with reasonable care.” (Jbid., p. 128.) 
This apparent explanation begs the whole question for the reason that in the 
latter case the harm is caused, not by the use of things or forces by the 
defendant himself, but by the uncommanded acts or defaults of responsible 
human beings other than the defendant, and the whole problem is to find 
why the law is not satisfied with the responsibility of those persons, without 
making the employer liable also. 
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have been lacking in financial ability makes it socially expe- 
dient that the employer be required to pay. Whatever the 
explanation of the rule, the fact is that under it the employer 
js, at common law, held in a way as an insurer: without 
fault on his own part he is required, by reason of his rela- 
tions to the parties, to pay damages for injuries caused by 
the acts of others. True, he happens to be required to 
answer only for damages that are caused through fault, but 
the fact that he is held as an insurer only against this lim- 
ited class of risks should not obscure the true basis of his 
liability. A guas¢ insurer's liability, absolute liability, or 
liability without fault it is, and liability of this character 
may, without doing violation to the body of principles of 
the common law of which this principle forms a part, be 
extended to cover harm occurring in the carrying on of the 
employer’s enterprise through causes other than the single 
mischance of provable negligence. 


¥» 

Rules of law are by no means unchangeable ; the courts 
may and do alter the doctrines which they have promulgated. 
It is the special function of the legislature to make such 
changes in the laws, whether judicial or legislative in 
origin, as are needed to meet altered conditions.” Consti- 


2 Bertholf v. O'Reilly, 74 N.Y. 509, 524 (1878). In this decision the 
Court sustained a statute which provided that a landlord who knowingly 
leased his premises for saloon purposes should be liable for all losses result- 
ing from the intoxication of any person through the sale of liquor by his 
lessee. The Court said: ‘* The act of 1873 is not invalid because it creates 
a right of action and imposes « liability not known to the common law, 
There is no such limit to legislative power. The legislature may alter or 
repeal the common law. It may create new offenses, enlarge the scope of 
civil remedies, and fasten responsibility for injuries upon persons against 
whom the common law gives no remedy. We do not mean that the legis- 
lature may impose upon one man liability for an injury suffered by another, 
with which he had no connection, but it may change the rule of the common 
law, which looks only to the proximate cause of the mischief, in attaching 
legal responsibility, and allow a recovery to be had against those whose acts 
contributed, although remotely, to produce it.’’ For a more recent declara- 
tion to the same effect, see the strong opinion of Sloss, J., in Western 
Indemnity Co. v. Pillsbury, 151 Pac. 398 (Supreme Court of California, 
1915). Mondou v. N.Y., N.H. & H. R.R. Co., 223 U.S. 1 (1912). 





tutional protection of property rights does not in veneral 
extend to rules of law. The fellow-servant doctrine, the 
doctrine of assumption of risk, and of contributory negli- 
gence sharply limited the liability of employers for indus- 
trial accidents. These rules operated to protect his 
property to an important degree from liability for claims ot 
employees. Yet in passing upon the employers’ liability 
acts, and the workmen’s compensation acts the courts 
have unhesitatingly held that such rules could be changed or 
abolished.” What some courts have not recognized is that 
rules creating new grounds for liability need no_ higher 
sanction than rules removing limitations upon liability ; 
rules of each class merely form part of the sum total of the 
law fixing the legal consequences of acts or events." 

The requirement of negligence as an essential of liability 
in tort is little more firmly embodied in the structure of the 
law than was the doctrine that contributory negligence on the 
part of the plaintiff is a bar to liability. The question of 
the legal incidence of losses unintentionally caused was 
settled, not according to unchanging principles of right, but 
largely according to the judges’ convictions of social expedi- 
ency.'®> What was a wise rule under earlier conditions has 


18 Missouri Pac. Ry. Co. v. Mackey, 127 U.S. 205 (1888); Hawkins r, 
7 


Bleakley, 220 Fed. 378 (Dist. Ct. S.D. Ia., 1914); Western Indemnity Co. 
v. Pillsbury, 151 Pac. 398 (Cal. 1915); Deibeikis v. Link-Belt Co., 261 IIL. 
454, 104 N.E. 211 (1914); Opinion of Justices, 209 Mass. 607, 96 N.E. 308 
(1911); Mackin v. Detroit-Timken Axle Co,, 153 N.W. 49 (Mich. 1915); 
Mathison v. Minneapolis St. Ry, Co., 126 Minn. 286, 148 N.W. 71 (1914); 
Cunningham v. Northwestern Improvement Co., 44 Mont. 180, 119 Pac, 554 
(1911); Sexton v. Newark Dist. Tel. Co., 84 N.J.L. 85, 86 Atl. 451 (1913): 
Ives v. South Buffalo Ry. Co., 201 N.Y. 271, 94 N.E. 431 (1911); Jensen, 
Southern Pacific Co., 109 N.E. 600 (N.Y. Ct. of App., 1915); State r. 
Creamer, 85 Ohio St. 349, 97 N.E. 602 (1912); Borgnis v. Falk Co., 147 
Wis. 327, 133 N.W. 209 (1911); State vy. Mountain Timber Co., 75 Wash. 
581, 1385 Pac. 645 (1913); State +. Clausen, 65 Wash. 156, 117 Fac. 1101 
(1911). 

14 The decision in the Ives case was of course to the effect that to require 
an employer to answer in damages for injuries not caused by the negligence 
of an employee constituted a taking of property without due process of law. 
But see the note upon this case in 24 Harv. L. Rev. 647, and the reasoning 
in Western Indemnity Co. v. Pillsbury, supra; State v. Clausen, supra; 
and Mondou v. N.Y., N.H. & H. R. Co., supra. 

16 Western Indemnity Co. v. Pillsbury, supra ; Mondou v. N.Y., N.H.& 
H. R. Co., supra. 





ceased to be a wise rule, at least in its application to certain 
well-marked classes of cases, and it is suggested that there 
jis no constitutional reason why the rule should not now be 
changed. The legislature cannot of course ordain that one 
man shall answer to another because of some act or event 
for which he is in no sense responsible ; but if a man chooses 
to perform acts or to have acts performed for his benefit 
which may even without fault upon his part endanger 
another, the law may decree that the doer of the act shall 
assume the risk of resulting damage, at least in part; it 
may fix the legal consequences of his acts. 

In supporting the workmen’s compensation acts the 
courts have not been inclined to sustain the authority of the 
legislature on the broad ground above suggested. They have 
rather assumed that the enforcement of liability without 
negligence involved a taking of property of defendants 
requiring and finding justification under the police power.” 
They have held that the establishment of a system for the 
more expeditious and equitable awarding of compensation 
for industrial accidents with resulting improvement in work- 
ing conditions was a proper and legitimate exercise of the 
police power. In the class of cases here dealt with, how- 
ever, the defendants affected may upon other grounds be 
subjected to such liability. 


VI. 

Because of the quasi public character of their business 
railroad and street railway companies may be required to 
pay damages for all injuries happening to passengers, other 
than those caused by the wilful negligence of the passengers. 
The absolute liability of carriers for damages to goods 
which they undertake to transport has long been established. 
This doctrine may be merely an anomaly in the law, as 
Professor Beale has maintained,'? but becoming firmly estab- 


© See particularly State v. Clausen, supra; State x. Mountain Timber Co., 
supra; Western Indemnity Co. v. Pillsbury, swpra; Borgnis v. Falk Co., 
supra; Cunningham v. Northwestern Improvement Co., supra; Jensen v. 
Southern Pacific Co., supra ; Mondou v. N.Y., N.I. & H. R. Co., supra. 


1% Beale, 3 Setect Essays iy ANGLO-AmeERICAN Lecat History, p. 148. 
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lished in England in the 18th century '* it was universally 
accepted in American jurisdictions, the question as to the 
carriers’ right to contract away this liability forming one ot 
the most copious sources of litigation.'? The rule applicable 
in cases of injuries to passengers, although not settled until 
well into the 18th century, came to be that the carrier 
should be held liable only if the injury was caused by some 
negligence of an employee.” As the law has stood, there- 
fore, a passenger riding upon a train which also carried his 
baggage might, if the train were wrecked, recover for the 
loss of the baggage by mere proof of such loss, while in 
order to recover for personal injuries sustained in the same 
accident he would have to prove that the accident was caused 
by negligence. It would be rather surprising for the courts 
to hold that this striking difference cannot be eliminated by 
statute. 

Railway transportation is ordinarily carried on by cor- 
porations, and the charters of the corporations are generally 
subject to reasonable amendment. But without resorting to 
this power the business of transportation may be directly 
and extensively regulated because it is “affected with a 
public interest.” The defendant in the Ives case happened 
to be a railway company, and the court in its opinion, hold- 
ing the Wainwright compensation act to be unconstitu- 
tional, took occasion to remark that had it applied to 
railway companies only the result might have been different.” 
In the second employers’ liability act case the court sus- 
tained the federal employers’ liability law establishing abso- 
lute liability for all injuries to employees under the power 


of Congress to regulate commerce.” 


Statutes imposing liability upon railroads, irrespective of 


Bernard, 2 Ld. Raymond, 909 (1703); Forward vr. Pittard, 1 


18 Coggs v 
i 1785). 


T.R. 27 

19 Professor E. C. Goddard, Liability of the Common Carrier, 15 Cou. L. 
Rey. 399, 475. 

2» 2 Wyman, Pustic Servick Corporations, §§ 963, 966, 977; Ingalls ¢. 
Bills, 9 Metc. 1 (Mass., 1845); Redhead x. Midland Ry. Co., L.R. 4Q.B. 
379 (1869). 

21 Ives v. South Buffalo Ry. Co., 201 N.Y. 271, 305, 310 (1911). 

22 Mondou v. N.Y., N.H. & H. R. Co., supra. 





negligence on account of damages peculiar to the business, 
have been repeatedly sustained ; the familiar instance is of 
course that of the laws imposing liability for fires caused by 
sparks.™ 

The United States Supreme Court has indeed already 
upheld the power of a state to require that railroads shall 
be absolutely liable for injuries to passengers, except such 
as are caused by the gross negligence of the passengers or by 
disregard of known rules of the company.* And this result 
was reached even though the statute which thus extended 
the carriers’ liability afforded the companies no offsetting 
limitation of damages or improvement in procedure in 
damage cases. If the legislature can thus subject companies 
to absolute liability for unlimited damages irrespective of 
negligence, it would seem clear that it may require them to 
pay reasonable fixed sums for all injuries to passengers. 

The establishment of such liability would have a direct 
tendency to make transportation more safe;*” it has been 
found that since employers have been absolutely liable for 
accidents to employees the number of such accidents has 
decreased. Such a regulation would relate directly to the 
character of the service, for the protection of the passenger 
through compensation against financial losses from injury 


is as clearly part of the service as protection from the injury 
itself. 


VI. 

The more difficult question is whether passengers can be 
required to accept limited statutory damages and to forego 
the chance of receiving such sums as a jury might award. 
But if the companies may be subjected to a commission 
administered statutory compensation plan, it would seem 
that passengers might be required to accept the plan. The 
right to regulate springs primarily from the character of the 
business, not from the character of the person who happens 





233 Exvtiotr on RaiLroaps, § 1223, and cases cited. 

*4 Chicago, Rock Island & Pacific Ry. Co. v. Zernecke, 183 U.S. 582 
(1902). 

25 See Mondou v, N.Y., N.H. & H. R. Co., supra. 
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to be affected by the regulation. Companies may be sub- 
jected to regulations merely because and in so far as they 
are engaged in a business affected with a public interest. 
Why may not persons who use a business which is regulated 
for their benefit be themselves required to submit to the 
regulations? If the state can say to the companies, “ You 
must in form or in effect insure your passengers to the extent 
prescribed by statute against the risks of your service,” 
may it not also say to the passengers, “ If you choose to use 
the service you shall be deemed to have thereby accepted 
the statutory basis for any injury you may sustain through 
such service”? The passenger’s surrender or loss of the 
uncertain prospect of jury damages may well be regarded as 
his contribution to the statutory plan designed to secure 
him prompt and sure, though limited compensation. A simi- 
lar line of reasoning has been relied upon in sustaining com- 
pulsory workmen’s compensation acts under the police 
power.” 


Vill. 

If passengers cannot be required to accept a statutory 
compensation plan by following a course similar to that 
adopted in establishing workmen’s compensation acts they 
might perhaps be induced to accept it. In order to avoid 
the question as to the right of the legislature to compel 
employers to pay for injuries not caused by negligence most 
of the states which enacted such legislation, after the 
decision in the Ives case, made their acts elective. In 


26 State rv. Clausen; State v. Mountain Timber Co.; Western Indemnity 
Co. v. Pillsbury; Jensen v. Southern Pacific Co., supra, note 13. 

‘It is not accurate to say that the employee is deprived of all remedy for 
a wrongful injury. He is givena remedy. To be sure, the compensation 


or recovery is limited, and that in a sense may possibly constitute a taking; 
but, if so, it is his contribution to an insurance scheme designed for his ben- 
efit, and may be justified on precisely the same grounds as the contribution 
exacted of the employer has been. . . . He is now assured of a definite 
compensation for an accidental injury occurring with or without fault imput- 
able to the employer, and is afforded a remedy which is prompt, certain, and 
inexpensive. In return for those benefits, he is required to give up the 
doubtful privilege of having a jury assess his damages, a considerable part 
of which, if recovered at all after long delay, must go to pay expenses and 
lawyers’ fees.” Jensen v. Southern Pacific Co., supra, at pp. 603, 604. 
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theory the employer could elect either to provide compensa- 
tion under the act or to pay damages at law as before, but 
the three defenses — the fellow-servant doctrine, contribu- 
tory negligence, and assumption of risk— which consti- 
tuted the bulwark of defense, were abolished by the acts as 
to employers not electing to come under them, although 
retained as to actions brought by employees not accepting 
the statutory compensation. This change, sustained by the 
courts against attack on constitutional grounds as above 
indicated,” had the practical effect of causing employers and 
employees both to accept the acts. Vigorous attack has 
been made upon this plan as a piece of legislative trick- 
ery,” but this is by no means the first instance in the devel- 
opment of the law in which fiction has done beneficent 
service. 

For the support of the proposed railway-compensation 
plan a similar course is open. The right to recover for 
damages and to have damages assessed by a jury is of little 


practical value unless it can be enforced against the company 


itself by means of the doctrine respondeat superior, and that 
doctrine may be moditied or abolished. 

The rule of respondeat superior is a mere doctrine of the 
common law worked out by the courts in the same manner 
as such doctrines, as, for example, the fellow-servant, 
assumption of risk, and contributory negligence doctrines. 
The phrase is said to have originated in the Statute of 
Westminster II., but the liability under the statute was purely 
subsidiary ; it could be enforced only when it was proved 
or patent that the inferior could not pay for his mis- 
deed. In the 16th and 17th centuries masters were appar- 
ently held for the torts of servants only when they 
commanded or ratified them.” In the 18th century, when the 


7 See particularly Borgnis v. Falk Co., supra; Opinion of Justices, 
supra; State v. Creamer, supra. See also Assaria State Bank v. Dolley, 
219 U.S. 121 (1911). 

*% Professor Ernst Freund, Constitutional Status of Workmen’s Compen- 
sation, 6 Inn. L. Rev. 432. 

* PoLLock AND MAITLAND, 2 History or EnGuisu Law, 2 ed., p. 533. 

® Wigmore, Responsibility for Tortious Acts, 3 Setecr Essays In ANGLO- 
American Lecat History, pp. 520, 535. 
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employment of large groups of men in occupations in the 
course of which others might be injured became more gen. 
eral, the courts came to hold that there was an implied 
command by the master to the servants for the commission 
of such acts. Later we find the rule flatly laid down that 
the master or employer is liable regardless of command or 
ratification, express or implied, for the torts of his servant or 
employee committed while acting in the scope of the general 
employment. The rule thus fixing liability slowly worked 
out by the courts, maturing at a comparatively late date, 
has no higher sanction than any other common-law rule. 
No man has a property right in a mere legal doctrine." 


When an accident or other event happens existing legal 


rules give rise to property rights entitled under our system 
to constitutional protection, but no such rights spring from 
mere potential accidents or events. As already stated, this 
general principle was strikingly enunciated by the courts in 
passing upon the abolition of defenses by the workmen's 
compensation acts. In a recent decision the New York 
Court of Appeals has expressly recognized that the rule of 
respondeat superior may be altered or abolished like the 
rules as to the common-law defenses.” In the instance 
here suggested the application of the principle will operate 
to restrict the rights of the plaintiffs, while in former cases 
it has operated to increase them: but the soundness of the 
principle does not depend upon the result of its application 
in the particular instance. 

Blameworthiness became established as the chief basis of 
tort liability before the development of modern industrial 
conditions under which large groups of men of limited 


31 Munn v. Illinois, 94 U.S. 113, 134 (1876); Martin xv. Pittsburg & Lake 
Erie R. Co., 203 U.S. 284 (1906); Mondou rv. N.Y., N.H. & H.R. Co., supra 
See also cases cited in note 13, supra. 

82 Jensen v. Southern Pacific Co., supra, at p. 604. 

‘*In the way modern undertakings are conducted it is rarely possible to 
trace personal fault to the employer, but he has been held liable for wrongs 
of others under the doctrine of respondeat superior. That doctrine has 
been developed by the Courts. . . . Noone has a vested right under the 
Constitution to the maintenance of that common-law doctrine, which 
undoubtedly may be extended or curtailed by the legislature.” 
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financial resources are employed in conducting operations 
which may cause injury. To meet the changed conditions 
courts worked out the doctrine of the liability of employers 
for the faults of employees. This was but a crude device ; 
it imposed unlimited liability, difficult of determination, 
upon persons not themselves at fault, for a very limited 
class of the hazards to which the business exposed others. 
If the legislature now makes a thoroughgoing attempt to 
meet the necessities and equities of the situation by a frank 
application of a basis of liability having nothing in common 
with blameworthiness, then the peculiar doctrine of respon- 
deat superior by which the courts roughly met the situation 
may be abandoned. Ina sense the change proposed would 
be a partial reversion to the earliest principles of liability 
and there would be no need of preserving a rule which 
would have become a mere relic of an intermediate stage of 
development. 

Nor is there any sound objection to abolishing the rule of 
respondeat superior, so far as it applies to railway accident 
cases, While leaving it in full force in its application to other 


classes of cases. An arbitrary attempt to refuse to apply 
tu some cases a rule applied to all others would constitute a 
denial of the equal protection of the laws, but no such 
denial is involved if the cases differently treated fall within 


a distinct class, as to which the application of a different 
rule has a logical basis. This is, of course, a well-settled 
doctrine, and it has been applied even to the abolition of 
the defense of due care of the defendant in railway negli- 
gence cases. Under it the abolition of the three defenses 
above referred to in employers’ liability cases, while leaving 
them in effect as to other cases, has been sustained.™ It 





383 Miller v. Wilson, 236 U.S. 373 (1915) and cases cited; Missouri Pacific 
Ry. Co. ve. Mackey, 127 U.S. 205, 209 (1888) 

** The greater part of all legislation is special, either in the objects sought 
to be attained by it, or in the extent of its application. And when 
legislation applies to particular bodies or associations imposing upon them 
additional liabilities, it is not open to the objection that it denies to them the 
equal protection of the laws, if all persons brought under its influence are 
treated alike under the same conditions.” 


34 See cases cited under note 13, supra. 
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would seem that the courts would hardly fail to hold that 
accidents to passengers form a special class of cases, and 
that, if the claims so arising are dealt with under a compen- 
sation or insurance plan, the common-law rule of liability in 
such cases may be restricted even to the point of abolishing 
the liability of employers for negligence not the result of 
command or assent of the employer. 


IX. 


The right to a jury trial in actions at law is expressly 


guaranteed by state constitutions and the elimination of 
this right, which is essential to the success of the plan, 
presents more difficulty than the change as to the rules of 
liability. The above discussion is intended to suggest 
grounds for meeting this difficulty. Such express guar- 
antees have not operated to prevent the sustaining of the 
workmen’s compensation acts. Where the act is elective 
in form as to the employee as well as to the employer there 
is no difficulty, for the right of a jury trial may of course 
be waived,” and is waived by choosing a remedy not 
enforced by such a trial. In sustaining the compulsory 
acts under the police power, courts have held that the right 
to establish the plan necessarily carried with it a right to 
make it effective by requiring plaintiffs to accept it.** Some 
courts have relied upon the ground that the guarantees do 
not cover remedies administered by commissions, and have 
held that where the compensation was to be paid from an 
insurance fund the right to enforce collection was not in 
any event a controversy at law, such as is contemplated by 
the guaranty.” For railway cases it would seem readily 
possible in shaping the details of the legislation to give 
plaintiffs such a right against an insurance fund, rather than 

35 Foster v. Morse, 132 Mass. 354 (1882), 

36 State v. Clausen, supra, State v. Mountain Timber Company, supra 
Jensen v. Southern Pacific Co., supra. 

87 Mackin v. Detroit-Timkin Axle Co., supra; Borgnis v. Falk Co., supra; 


State v. Creamer, svpra; Cunningham v. Northwestern Improvement Co., 
supra. 
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anything which could be called an action against the 
company. 

The foregoing is not submitted as an exhaustive considera- 
tion of any of the practical or legal questions involved, but 
in the hope of starting a discussion which may lead to the 
working out and adoption of a plan having the supreme 
merit of creating another great class of cases in which the 
remedy is simple, prompt, and effective. In establishing 
such a plan for the adjustment of claims for injuries to pas- 
sengers it may be possible to provide similar compensation 


for injuries caused by railways to persons other than passen- 


gers, but such an extension presents certain issues not 
discussed in this article. 


ArtTHur A. BALLANTINE. 
84 State Sr., Boston. 





THE INFLUENCE OF BERKSHIRE AND ESSEX 
COUNTIES IN THE FORMATION OF THE 
MASSACHUSETTS CONSTITUTION. 

In view of the fact that the next annual meeting of the 
Massachusetts Bar Association is to be held at Pittsfield in 
Berkshire County, and that a constitutional convention may 
be called asa result of tle vote of the people upon the 
question at the November election, the following extracts 
may interest the members. 

In a carefully-prepared unpublished manuscript thesis, 
written by Dr. Fred Emory Haynes in 1891, and now inthe 
Harvard College Library, entitled, “ The Struggle for the 
Constitution in Massachusetts, 1775-1780,” he traces 
the gradual development of conditions which led first to the 
attempt of the provincial legislature to draw up the pro- 
posed constitution of 1778 and of the subsequent defeat by 
the people of that loosely-drawn and ineffective document, 
followed by the calling of the constitutional convention of 
1780, which drew up the constitution finally adopted by the 
people in that year, Dr. Haynes concludes his study as 
follows : 

“In 1777 James Warren* wrote to Elbridge Gerry about 
the movement for a constitution. He said that ‘no new 
form of government is yet adopted. Everybody seems to 
wish for it and a number are incessantly moving and press- 
ing for it. What hinders, I don’t know, except downright 
laziness.” This apathy or lack of energy seems to have 
developed into a strong opposition by the time of the meet- 
ing of the Convention of 1779, for a spirit of obstruction 
appears to run through all the proceedings of that body.? 

In conclusion we may say that the three great factors 
of the constitutional history of Massachusetts Bay from 


* Life of Elbridge Gerry, L., p. 255, James Warren — Elbridge Gerry, 
Jan 15, 1777. 


+ Journal of the Convention, Nov. 11, 1779, Feb. 4, 9, 1780. 
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1775-1780 were: (1) The traditions and forms of selt- 
government inherited by the people; (2) the Berkshire 
Constitutionalists ; and (3) the Essex Junto. 

The Berkshire Constitutionalists, by their persistent 
demands for a constitution founded upon the consent of the 
people, compelled the adoption of such a constitution. The 
Essex Junto, by its determined maintenance of sound prin- 
ciples of government, shaped the form of the constitution 
finally adopted. We owe it to the Berkshire Constitutional- 
ists that a new constitution was adopted as early as 1780; 
and we also owe it to the Essex Junto that such an admirable 
and enduring constitution was established. Anglo-Saxon 
tradition, Berkshire democracy, and Essex conservatism 
gave us the venerable constitution of 1780, a constitution 
second only in historical importance to the Federal Consti- 
tution of 1789.” 





ADDITIONAL HISTORY OF LEGAL AID WORK. 
To the Editor of the Massachusetts Law Quarterly. 


Str: In your May number (pp. 172-184) you reprint a large 
part of the 15th Annual Report of the Boston Legal Aid Society, 
by Reginald Heber Smith, and you thus give it a permanent record 
in the archives of our profession. Permit me therefore to place 
on record in the same archives the correction of two errors of fact, 
on important points, occurring in that report. 

Let me say first that the report is a masterly document, having 
a most unusual breadth of view as well as insight. These errors 
of fact were due to certain misleading statements appearing in the 
sources from which the able compiler drew his facts. 

1. On page 179 it is stated that the Legal Aid Society of New 
York was founded as a German Society in 1876, and opened asa 
general one in 1896, and that ‘+ until 1900 the history of legal aid 
work is the story of the development of the New York Society ;” and 
that in 1900 the Boston Society became the second one. This is 
an error of history. Already in 1888 two societies had been incor- 
porated in Chicago, —one, the Bureau of Justice; the other, the 
Protective Agency for Women and Children. Both of these were 
purely legal aid societies, as now understood; neither one was 
limited to any nationality; the former took care of men’s cases 
chiefly ; the latter, of women’s and children’s cases; each was in 
charge of one or more regular attorneys, and each was supported 
by general contributions. Both of them, therefore, antedated the 
New York Society as general societies, though the New York one 
was the earliest in type. 

In 1905, seventeen years after their founding, they consolidated 
into one, which was incorporated as the Legal Aid Society of 
Chicago. This date is what has misled the author of the Boston 
report. The date 1905 appears on the current reports of the 
Chicago Society as the year of its incorporation; but up to about 
1912 its reports bore also the dates of incorporation of the two 
original societies. 

History therefore should record, in favor of the Chicago Bar, 
that it was at least the second in this country to provide this kind 





289 


of public service ; and that it was the first to give unlimited scope 
to its work. AsI myself was a subscriber, and familiar with its 
work as early as 1895, and possess a fairly complete set of the 
Bureau of Justice Reports, I feel a personal interest in seeing that 
the error of history contained in the Boston report of 1915 is not 
perpetuated in any other archives. 

2. On page 183 the Boston report continues: ‘* Europe has 
learned the value of legal aid work from America, largely through 
the splendid work of Arthur von Briesen, president of the New 
York Society. . . . Germany, with characteristic thorough- 
ness, lias organized 300 municipal legal aid bureaus. . . . In 
1913 a convention was held in Nuremberg, which was attended by 
delegates from Austria, Belgium, Denmark, Holland, Germany, 
Switzerland, and the United States.” 

This is the second error. The work of Arthur von Briesen has 
indeed been splendid, and Germany may have learned of legal aid 
work through him. But the rest of Europe did not learn it from 
Germany. There lies before me the Annual Report for 1898-99 
of the Law Students’ Association for Legal Aid to the Poor, in 
Copenhagen ; it was given to me on my visit to the headquarters 
of the society there, in 1905. It shows an annual income of 
6,200 kroner; a staff of 34 councillors, 19 co-adjutors, and 25 
assistants (5 women); and a total of 17,500 persons helped, 
22,000 applications, and 40 different classes of legal advice given. 
The report does not give the precise date of the society’s found- 
ing, but does make plain that it was prior to 1888; and the enor- 
mous number of applications received in 1898 (greater than the 
number for the New York Society at a much later period) shows 
that it must have been in existence a long time. 

There lies before me also a copy of the ‘* Regulations of the 
Lawyers’ Association for Gratuitous Defence of the Poor in 
Criminal Cases,” printed at Rome, and dated 1904; it was given 
to me by an officer of the society on a visit to that city in 1905. 
The date of the society's founding is not stated, but nothing 
appears to show that it is a new institution. 

The truth is that legal aid society work, in one form or another, 
is no new thing anywhere except under the Anglo-American sys- 
tem of justice. In Scotland, for example, it has long been known ; 
Ihave somewhere a citation to the history of legal aid work in 
Scotland, but I cannot now find it; perhaps it was in the *‘ Jurid- 
ical Review ;” Professor Keedy’s report also speaks of the fact 
(see the ** Journal of Criminal Law and Criminology,” III., 738). 
And I feel certain that an examination of the facts in continental 
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countries would disclose a long history. Nor do I refer now to 
the Courts of Conciliation which, in Italy and Norway and else. 
where, have answered a similar purpose for civil claims; these 
represent a distinct mode of doing justice for the poor, and per. 
haps have rendered unofficial legal aid needless except in criminal] 
cases. 

I desire to put these facts on record with you for two reasons: 

The first reason is that Germany has been getting too much 
credit, all along the line. for leadership in Europe in organizing 
the publie welfare; and this is merely one tangible instance where 
such credit is not merited and should not be conceded. 

The second reason is that our own country should not plume 
itself upon having set the world a lesson in providing justice for 
the poor, but should rather be ashamed for having been so tardy to 
begin it and for being so slow toexpand the work. Justice for the 
poor? Why, our conditions to-day make that expression a farce. 
We have hardly done more than scratch the surface of these bad 
conditions. Any one who is familiar with the legal aid societies’ 
work will testify to this. Take the case of the Chicago Society, 
forexample. Five years ago, when it had 10,000 applications a 
year, it enlarged its staff, to take care of the steadily increasing 
demands, and the cases went up to 16,000 in three years! Even 
this number came to a single central office, from a metropolitan 
radius of 10 miles, with no branches either at the settlements or in 
the police courts; with such branches, the numbers would have 
doubled. And then, when the Board found that the increased 
staff exceeded its income, it was unable by any efforts to secure 
sufficient increased income to care for the increased cases and was 
obliged therefore to cut down its staff and to close the doors every 
day at noon, so as to keep away the excess of applications over 
the staff capacity. 

That is a humiliating condition, for the profession and for the 
community. Justice for the poor? Well, under our traditional 
individualistic system, it does not exist. No, —that statement is 
of course an exaggeration. It does exist, for a certain small pro- 
portion of cases. But the smallness of the proportion ought to 
shame us. We ought to be nerved on to vastly greater efforts. 
But, in my opinion, the true motive for those efforts would be, not 
a baseless pride in what we have done, but a candid and well- 
founded shame for what we have not yet done. 


JoHn H. WiGMoreE. 
NORTHWESTERN UNIVERSITY Law SCHOOL. 


CuHicago, July 20, 1916. 
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THE MASSACHUSETTS INCOME TAX. 


General Acts 1916, Chapter 269, imposes taxes on certain 
incomes. 

The constitution of the Commonwealth adopted in 1780, in regard 
to taxation, continued the general system in vogue in colony and 
province. This system may be called the General Property Tax. 

By the constitution, the General Court was given power ‘ to 
impose and levy proportional and reasonable assessments,” etc. 
The word -* proportional ” was so construed by the Supreme Court 
that it was impossible in any municipality to tax one class of prop- 
erty at a different rate from another. All—for example, real 


estate, livestock, machinery, merchandise, and intangible property 


—had to be treated alike regardless of earning power. This sys- 
tem was perhaps adequate for the simple needs of early times, but 
with the advent of corporations and the issue of securities the 
situation became complicated, and as population and public needs 
increased, hardship was worked by a system no longer suited to 
conditions. 

For fifty years our taxation system has been so out of date as 
to be vicious. During the last twenty years there have been a 
number of attempts at reform. In 1909 it became generally 
acknowledged that no real reform could be accomplished without 
an amendment to the constitution. Such an amendment was 
finally passed and ratified in November, 1915. 

Meantime, in 1915, a Recess Commission was appointed, which 
drafted a law under the amendment. With some changes, a law 
based on the commission’s draft was passed in 1916. 

The provisions of this Act will not be set forth in full. It will 
be briefly summarized, and this summary is not comprehensive. 


A PartiaL Income Tax. 


The law taxes certain kinds of incomes, but not all. One of the 
greatest evils of our old system was the taxation of intangible 
personal property. elusive and easily concealed, and represented 
by securities generally already taxed in some form or other where 
located. The interest on a bond secured by mortgage of taxable 
property is fixed partly in view of the fact that the security has 
already been taxed. ‘The owner in Massachusetts was taxable on 
its capital value at his local rate. As the average rate was about 
$19 per thousand, nearly 50 per cent of the income of a 4 per 
teat bond was taken by taxation. Largely on account of this 
condition, taxation of intangibles under the General Property 





Tax has long since ceased to be feasible. ‘Therefore, one of the 
first steps in any reform of our tax laws was with reference to 
intangible personal property. 

With this understood, it is clear that the most important feature 
of the new law is the taxation of income derived from certain 
intangibles at a uniform state rate of 6 per cent. A 4 per cent 
bond under the new law pays $2.40 instead of say $19. This is 
reasonable and owners of such securities should not object to 
paying, particularly when their neighbors are similarly taxed. 


TAXATION OF INTANGIBLES. 


Generally speaking, the law imposes a tax of 6 per cent on the 
income of those securities only which have heretofore been taxa- 
ble — that is, bonds, stocks, deposits in savings banks, real estate 
mortgages, etc., which have heretofore been exempt continue so 

There is one important exception to this general rule. Shares 
in trusts or voluntary associations have not, generally, been taxa- 
ble in Massachusetts and have been a favorite form of investment. 
Shares of assuciations, whose property consists practically entirely 


of real estate wherever situated, or of tangible personal property 


taxed locally in Massachusetts, have very properly been exempted 
from taxation, but shares of associations, whose property consists 
largely of tangible personalty outside of Massachusetts, or of 
taxable stocks or bonds, differ Jittle from stocks of foreign corpo- 
rations. Of course, it might be argued that taxation in Massa- 
chusetts of stocks of foreign corporations amounts usually to 
double taxation, but the time is not ripe to relieve owners of such 
securities from this injustice, if it be one. 

It has been the practice to some extent, for the sake of avoid- 
ing taxation, for manufacturing corporations to change into 
trusts. A conspicuous example is the Amoskeag Manufacturing 
Company, until a few years ago a New Hampshire corporation, 
stock of which was taxable in Massachusetts. A trust was 
formed and the shares became non-taxable. This practice the 
new law aims to remedy, and Section 2 (c) contains some rather 
complicated provisions relating to the taxation of shares of trusts. 
They may seem unnecessarily complicated, but the writer, who 
took some part in drafting the Act, realizes that complexity was 
inevitable in order to arrive at approximately a correct result. 

Generally speaking, the law provides that every trust, whatever 
its property consists of, to render its shares non-taxable must file 
with the Tax Commissioner an agreement to pay annually a tax of 





6 per cent of income derived from property, so far as it would be 
taxable under Section 2 if received by an individual. 

Dividends on shares of trusts which file such agreement are 
exempt if the property of the trusts consists exclusively ‘* of one 
or more of the following specified kinds of property,” — real 
estate wherever situated and supplies therefor and receipts there- 
from, tax-exempt securities, and property the income of which 
would be taxable under Section 2 to an individual. A further 
exemption is provided in the case of dividends on shares of trusts 
which file the required agreement and which furnish proof to the 
Tax Commissioner that two-thirds at least of their taxable prop- 
erty is taxed in Massachusetts and that the. remainder, if taxable, 
is taxed where situated. This last provision is aimed to cover the 
ease of a trust doing business in Massachusetts with most of its 
property taxable therein, and therefore approximately equivalent 
to a Massachusetts corporation. 

Lawyers who have trusts of the exempted classes as clients 
should take care that the necessary agreements are filed; other- 
wise dividends will be taxable to shareholders and must be 
returned under the compulsory return provisions of the Act. 


DepwucTion FOR INTEREST PaID. 

A section which merits study is Section 3. This allows certain 
deductions from taxable income of interest paid on account of 
intangible property. Under the old law a taxpayer was only 
allowed to deduct debts from money due him. No allowance was 
made for debts secured by pledge of taxable property. If he 
owned shares of Union Pacific Railroad and borrowed 80 per cent 
of their value from a bank, he would be taxable at their full 
capital value, whereas in reality he only owned 20 per cent of that 
value. This was an injustice often pointed out. Under the new 
law. he could deduct the interest paid from the income received. 

The aim of those who worked with the Tax Commission and 
the Legislative Committee in drafting the Act was to draft Sec- 
tion 38 so that the owner of taxable intangibles might deduct from 
the income received from them approximately the interest paid on 


loans secured by them. ‘The question, however, was complex. 
First, it was apparent that an owner of such property should not 
be allowed to so arrange his affairs that he could get a deduction 
on account of interest of all income received, so an 80 per cent 
limit was inserted. Again, the practice of brokers carrying securi- 
ties for customers, some taxable and some not, of hypothecating 
them together with other securities to secure advances, and of 
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daily and sometimes hourly shifting collateral, presented a diffi- 
cult situation. To require brokers to keep separate accounts of 
income received from every security so pledged and of interest 
paid on account of it proved to be utterly impracticable. Section 
3 may be comparatively unimportant. but it was harder to draw 


than almost any other in the Act. The result is only averagely 


good and in many cases it permits, to some extent, the injustice 
it seeks to remedy. The student can supply examples for himself. 
It is, however, some remedy of an injustice, and should be wel- 
comed by taxpayers affected. Its provisions are so complicated 
that the writer will not take the space to explain it. Each case 
must be worked out for itself, and on page 20 of the pamphlet 
issued by the Old Colony Trust Company will be found a fairly 
simple formula by which the deduction may be determined. 


OwnersHIP OF SECURITIES CARRIED ON MARGIN. 

Lawyers will be interested by a paragraph near the end of Sec- 
tion 2 which provides that for the purposes of this Act any taxa- 
ble securities held in pledge, on margin, or otherwise by an agent 
or broker as security for debt of the principal shall be deemed the 
property of the principal. This was inserted on account of the 
rule of law stated by the Supreme Court in the case of Chase vy, 
Boston, 193 Mass. 522, to the effect that securities carried on ordi- 
nary margin by broker for customer were for purposes of taxation 
the property of the broker. 


EXEMPTIONS. . 

Section 4 provides that a person whose total income from all 
sources does not exceed $600 shall have an exemption of $300 of 
that part of his income derived from intangibles taxable under 
Section 2. 

This exemption is new, and while small, may help somewhat 
people of small means. 


TAXATION OF EARNED INCOMES. 

The next most important provision is the taxation by Section 4, 
at the rate of 14 per cent per annum, of income in excess of $2,000 
derived from professions, employments, trades, or business. 

Again, the law seeks to tax only what has been taxable. For 
years we have had a tax on the excess over $2,000 of income 
derived from professions, trades, or employments, at local rates 
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varying from $3 to $26 per thousand. This tax was rarely 
enforced and difficult of enforcement without compulsory returns. 
Also, the law was unsatisfactory in that neither assessor nor tax- 
payer could tell what part of gross earnings was taxable as 
income. 

The tax imposed by the new law is on net incomes, and Section 
6 permits reasonable deductions from gross profits. Among these 
it is interesting to note in subdivision (g) that the taxpayer may 
deduct an amount equal to 5 per cent of the assessed value of 
stock in trade and other tangible property, real and personal, used 
in the profession, employment, trade, or business. The purpose 
is to permit the taxpayer to deduct from gross income a fair 
return on capital invested in property already taxed. 

Section 6 (h) permits exemptions in addition to the original 
$2,000. on account of husband, wife, dependent children or 
parents—$500 for husband or wife, $250 for each child under 
eighteen or each dependent parent, but not exceeding in all 
$1,000. 


ANNUITIES. 


Under Section 5 (a) income from an annuity is taxable at 14 per 
cent, but a person whose total income from all sources does not 
exceed $600 shall have an exemption of $300 of that part derived 
from annuities ; provided, that no person shall have exemptions 
under Section 5 (a) and under Section 4, exceeding in all $300. 


Prorits ON INTANGIBLES. 


Section 5 (c) imposes a tax of 3 percent on excess of gains 
over losses from purchases or sales of intangible personal property. 

This caused some complaint among banking houses, who felt 
that profits made from purchases and sales of securities were part 
of their business income and should be taxed like other business 
income at 14 per cent. The answer is that a merchant who deals 
in tangible personal property is taxable locally at rates much 
higher than the banker pays on income derived from intangibles. 
When this answer was made to bankers, they spoke next of the 
speculator in cotton or grain futures. There seems no question 
that such speculations are not taxable under the new law, but that 
perhaps can be remedied in some other way. 

One of the objects of (c) was to tax, reasonably, profits of 
those who speculated in non-income-bearing intangibles, otherwise 
totally exempt. ' 
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EXEMPTION FROM FurRTHER TAXATION. 
Property, the income from which is taxable under Section 2, 
and income taxable under Section 5, are exempted from further 
taxation. 


Trust Property. 

Under our old system, taxation of property held in trust was 
unjust and anomalous. Beneficiaries in Massachusetts have been 
taxed, although the trustee resided elsewhere or derived his 
appointment from some other jurisdiction, while trustees in Mas- 
sachusetts have been taxed for property held for foreign bene- 
ficiaries. 

The new law in Section 9 adopts the policy of taxing only 
income received by beneficiaries residing in Massachusetts. This 
change had the unqualified approval of the Tax Commissioner. 


PARTNERSHIPS. 

Section 10 deals with taxable income received by partnerships, 
of which any member is an inhabitant of the Commonwealth, and 
which have a usual place of business therein. Only so much of 
such income is taxable as is proportionate to the interests of part- 
ners who are inhabitants of Massachusetts. The tax is assessed 
on partnerships, and one may, at the request of any partner, 
deduct exemptions allowed. 


Rea EstaTe Not AFFECTED. 


It should be understood that the new law does not change the 
method of taxing real estate or tangible personal property. 


Compvutsory Returns. 

One of the chief evils of the old system was the haphazard 
method of assessments. In the case of real estate, and perhaps 
tangible personal property, equitable results were possible, but 
without compulsory returns, assessment of intangibles and tax- 
able incomes was largely guesswork, with the result, as estimated 
by the Tax Commissioner, that nearly $5,000,000,000 of taxable 
property annually escaped taxation. Yet it would have been 
grotesquely unjust to have retained the old system with high rates 
of local assessments and to have required returns of all taxable 
property, and it would have been more unfortunate than unjust, 
because the result would have been wholesale migration of capital 
to neighboring States. 
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Under the new law, with its reasonable rates, it would have 
been absurd not to have compulsory returns. Returns are required 
by Section 12, and Section 13 provides penalties so severe that no 
sensible person would risk evasion. 


ADMINISTRATION. 

Much discretion is left to the Tax Commissioner as to the form 
of return and administration of the law. Such discretion was 
inevitable, and it is believed that the Tax Commissioner will prove 
reasonable. Of course, in any case where injustice not con- 
templated by the law is perpetrated the taxpayer may appeal to 
the courts. 


WueN THE Law Takes EFFEctT. 

Taxes will be levied in 1917 on taxable income received by 
inhabitants during the calendar year 1916, and in subsequent 
years on taxable income received in each preceding calendar year. 

Returns must be filed with the Tax Commissioner or income tax 
assessor of the taxpayer’s district on or before March 1 each year, 
taxes are payable October 15, and if not paid then, interest runs 
at 6 per cent. 


During 1916 taxes are assessed on the capital value of property 


under the old law, and some complaint has been made that to tax 
in 1917 income received during 1916 from some of the property so 
assessed amounts to double taxation. A tax assessed April 1 is 
probably for the ensuing year and therefore, if an inhabitant is 
taxed on April 1, 1916, on stock of the Union Pacific and con- 
tinues to hold this stock until April 1, 1917, he is undoubtedly 
- taxed once on its capital value and again on its income. It is 
believed there is nothing illegal or unconstitutional in this and as 
a practical matter the only tax paid during 1917 and 1918 on that 
stock is a tax of 6 per cent on the income received. This is so 
light that the injustice of being taxed twice on account of the 
same property is negligible. At any rate, after full consideration, 
it was decided that the only practical method was to draft the.law 
as it is. 


SECTION 22. 
An important section which lawyers ought to know is Section 
22, providing that any taxpayer who in 1917 fails to file the return 
of taxable personal property provided for under the old law shall 


be assessed locally in 1917 for an amount of personal estate not 
less than that for which he was assessed in 1916. 
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This is to prevent loss of revenue to municipalities where per- 
sonal assessments had included tangibles, intangibles, and income, 


As stated, such assessments have been largely guesswork and asses- 
sors in 1917, being relieved from taxing intangibles and income, 
might erroneously attribute to an inhabitant an unduly small pro- 
portion of his 1916 assessment as based on tangible personalty, 


and tax him accordingly. If his tangible personalty in 1917 
amounts to less than his total assessment in 1916, he should not 
object to stating it; if it amounts to more, it is not unfair to make 
him disclose. 


DISTRIBUTION. 


As taxes under the new law are to be collected by the State, 
municipalities will be in the first instance deprived of revenue 
which they have previously collected. Therefore it was necessary 
to provide for distribution among them of the income taxes col- 
lected by the State. Taxation of intangibles and incomes has 
been so unscientific that it is impossible to estimate accurately the 
revenue under the income tax and from the inhabitants of what 
towns it will be collected. Until the law has been in operation a 
year or two, the data necessary to frame a permanent system of 
distribution will be lacking. Therefore the best that could be 
done was to provide one which would give to the various cities and 
towns the same revenue they had previously enjoyed. 

Section 23 provides that the State shall pay to each city and 
town the difference between the personal property taxes of that 
city or town in 1915 and the amount that would be produced from 
the personal property assessed in that city or town in 1917 if 
taxed at the 1915 rate. 

If the revenue produced from the income tax is insufficient to 
make these payments, the State shall make them nevertheless, and 
must reimburse itself thereafter by raising rates under the income 
fax law or in some other way. If the amount of revenue is more 
than enough the balance is be distributed among the several cities 
and towns in proportion to the amount of the State tax imposed 
on each in 1917. 

These provisions sound more complicated than they are. The 
object is to insure to each city and town at least as much revenue 
as it had in 1915. The year 1915 was chosen instead of 1916, 
because, with the new law before them many cities and towns 
might have increased assessments and raised rates for the purpose 
of getting a larger slice of the income taxes in 1917. 
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INFORMATION AT THE SOURCE. 


Sections 25 and 26 provide for certain information at the source. 

Unlike the Federal Act, there is no collection at the source, but 
employers of persons who receive salaries in excess of $1,800 a 
year are required to file returns with the Tax Commissioner. 
" Also every corporation, association. or trust doing business in 
the Commonwealth, unless the dividends on its stock or shares are 
exempt, shall file with the Tax Commissioner a list of names and 
addresses of shareholders as of December 31 of the previous year. 
Every such corporation. association, or trust shall also report to 
the Tax Commissioner the names and addresses of residents of the 
Commonwealth to whom it has paid annuities or interest on bonds, 
notes, etc. ; ** except, however. interest coupons payable to bearer 
and income exempt from taxation under this Act.” 

Returns required by Section 25 must be made before March 1, 
and penalties are provided for failure to make them. 


THE Purpose oF THE ACT. 


Enough has been said to indicate in some measure the purpose 


of this law, but a word more may not be amiss. It represents a 
radical change in our taxation policy. It removes the word ‘*‘ pro- 
portional” from the classes of incomes made taxable. This word 
has been regarded by many as a bulwark of our constitution, but 
experience has proved that its lack of elasticity was fatal. Among 
amendments to the constitution proposed during the last ten years 
with reference to taxation, one, striking out this word, has been 
suggested most often. It has the merit of simplicity. It has 
always, however, been bitterly opposed, curiously, by both ultra- 
conservatives and ultra-radicals. It has received in other quar- 
ters enthusiastic support and twice has been a storm center in 
legislative sessions. In 1909 such an amendment was passed for 
the first time, but in 1910 was hopelessly defeated. In 1915 one 
similar was again given its first passage, and in 1916 it was passed 
by the House, but defeated by a narrow margin in the Senate. 

One of the arguments urged against the income-tax amendment 
was that it did not permit thoroughly comprehensive reform. This 
is probably true, but it was chosen because it seemed the only 
reasonable amendment which could be passed, and, at least, it 
gave opportunity for the first important steps toward reform. 

In spite of the fact that it received support from all classes of 
citizens, including labor organizations, and that it was opposed by 
some strong financial interests, it has been called the rich man’s 





300 


amendment and the law passed has been attacked as one solely 
in the interests of bankers and other capitalists. To the writer’s 
mind these criticisms are unfounded. The income tax undoubtedly 
will be of great benefit to houses which sell bonds and other tax- 
able securities and to individuals who buy them, but this is not all 
it accomplishes. 

Our tax officials, municipal authorities, and taxpayers had 
become demoralized under the antiquated general property tax. 
Abuses became prevalent which were a detriment to industrial 
prosperity and moral sense. Revenue which should have helped 
support municipalities was uncollected in vast amounts, and the 
distribution of taxes among the municipalities became highly 
inequitable because of tax-dodgers’ retreats. Many people paid 
far more than their share because others paid far less or nothing 
at all, and the unjust burden fell hardest on those who could least 
afford it. 

The principal cause of the difficulty was the taxation of intangi- 
bles and incomes, and therefore the first reform was to change 
the method of taxing these. This has been done and it is pre- 
dicted that the abuses mentioned will be materially decreased and 
in some cases eliminated. 

The effect of the law is, however, more far-reaching than the 
correction of specified abuses. Taxation of intangibles was at 
such confiscatory rates that owners who could not escape took 
their wealth from the state. The Tax Commissioner conscien- 
tiously attempted to do his duty by reaching all taxable property, 
and urged local assessors to do likewise, although he was out of 
sympathy with the system of taxation. More concealed property 
was each year taxed and each year the talk in the legislature of 
compulsory returns was more pronounced. All this had a bad 
effeci on business in Massachusetts. We were handicapped in 
our competition with neighboring States by fairer tax laws in 
Rhode Island, Connecticut, New York, and elsewhere. The result 
affected every man, woman and child in Massachusetts, including 
labor men, real estate owners, and farmers. The new law offers 
livable conditions and its elasticity should be of incalculable 
benefit to all. If it makes business conditions easier and 
increases prosperity it is bound to help real estate owners, 
farmers, labor-men, and all other classes. 

There have been many predictions as to how much revenue 
would be produced by the income tax. Results in 1917 should 
show a substantial increase in revenue from taxation, and as the 
administration of the law becomes more perfect and as those who 
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have invested, often to their disadvantage, in non-taxable securi- 
ties change their investments to taxables, revenue will increase. 
It seems probable that in five years there will be sufficient increase 
in revenue to enable rates on real estate and tangible personal 
property to be substantially reduced in most municipalities, pro- 
vided that with increased revenue does not come 
extravagance. 


increased 


The law has been passed after years of agitation and pains- 
taking consideration by the last three legislatures. It is legisla- 
tion which has occupied a vast amount of time on the part of a 
number of people, and it is hoped that it will be given a fair trial, 
not only next year, but for several years. Amendments suggested 
should be scrutinized with the greatest care and only adopted 
where the exigency is clear. 


ALEXANDER WHITESIDE. 
30 State Sr., Boston. 


MASSACHUSETTS ACTS AND RESOLVES DECLARED 
UNCONSTITUTIONAL BY THE SUPREME JUDICIAL 
COURT OF MASSACHUSETTS. 

In view of the approach of a new revision of the general laws 
of the Commonwealth, and the possibility of the holding of a 
constitutional convention, it may be of interest to set forth a list 
of the acts and resolves of the Commonwealth hitherto declared 
unconstitutional by the Supreme Judicial Court. 


1. Power or Courts To DecLtare Statutes UNCONSTITUTIONAL. 

Apparently the courts of the Commonwealth never had any 
doubt of their right to declare an act of the legislature unconsti- 
tutional and so void. In the first volume of Massachusetts 
Reports, the constitutionality of a statute was attacked on the 
ground of its contravening the Fifteenth Article of the Declaration 
of Rights giving a right to trial by jury, and though the Court 
decided in favor of the act, there was no intimation of its lack of 


power to declare it unconstitutional (Mountfort v. Hall, 1805, 
1 Mass. 443). 


In 1814 aresolve of the legislature dated February 15, 1813, sus- 
pending in favor of a particular creditor against a particular 
estate the statute of limitations protecting administrators, was 
declared unconstitutional as not being ‘according to standing 
laws” as provided by Article 10 of the Declaration of Rights 
(Holden v. James, 1814, 11 Mass. 396). 
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In the words of Chief Justice Parker, ‘*‘ whenever it manifestly 
appears to the judiciary power that an act, complained of, does 
in fact violate the Constitution, or affect the rights of individuals 
in a manner which is repugnant to its character and principles, 
there is no doubt that such act must be declared void and inoper- 
ative. For the Constitution is the supreme law of the land, and 
the only source of authority to the legislature, as well as to the 
other branches of the government” (Portland Bank v. Apthorp, 
1815, 12 Mass. 252, 253). 

In 1817 the Court through Chief Justice Parker purported to 
declare unconstitutional an act of Congress giving the right of 
appeal in certain cases from the Massachusetts courts to the Cir- 
cuit Court of the United States, in the course of which judgment 
the Chief Justice declared that ** no necessity can justify a judicial 
tribunal in executing an act which is not authorized by the con- 
stitution, when any citizen of the State claims his rights in oppo- 
sition to it” ( Wetherbee v. Johnson, 1817, 14 Mass. 412, 421). 

** But this is a high and important judicial power, not to be 
exercised lightly, nor in any case where it cannot be made to 
appear plainly that the legislature have exceeded their powers. It 
is always to be presumed that any act passed by the legislature 
is conformable to the constitution and has the force of law, until 
the contrary is clearly shown” ( Norwich v. County Commissioners 
of Humpshire, 1832, 13 Pick. 60, 61). And even though the 
act may in theory be unconstitutional, the unconstitutionality 
may be set up only by the parties affected thereby, and if they do 
not object, the law will be enforced (Hampshire v. Franklin, 1819, 
16 Mass. 76, 86). Furthermore, any circumstance necessary to 
give the act validity must be presumed to exist until the contrary 
is shown ( Wellington, Petitioner, 1834, 16 Pick. 87, 97). If the 
statute would be unconstitutional as applied to a certain class of 
cases, and constitutional as applied to another class, it may be 
held to have been intended to apply only to the latter class, if this 
seems in harmony with the general purpose of the legislature 
(Attorney General v. Electric Storage Battery Company, 1905, 188 
Mass. 259, 241). Even though the act is in part unconstitu- 
tional, that will not make the whole of it void; if the unconstitu- 
tional part ‘* is in its nature separable from the other parts of the 
statute, so that they may well stand independently of it, and if 
there is no such connection between the valid and the invalid parts 
that the legislature would not be expected to enact the valid part 
without the other, the statute will be held good, except in that 
part which is in conflict with the Constitution ” (Com. v. Petranich, 
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1903, 183 Mass. 217, 220). ‘* The constitutional and the uncon- 
situtional provisions may even be contained in the same section, 
and yet be perfectly distinct and separable, so that the first may 
stand, though the last fall. The point is not whether they are 
contained in the same section, for the distribution into sections is 
purely artificial; but whether they are essentially and inseparably 
connected in substance” (Com. v. Hitchings, 1855, 5 Gray, 482, 
486). To apply the words of Mr. Justice Thomas (8 Gray, 21), 
the constitutionality of an act should be upheld if it can be said 
“that the act is not so clearly unconstitutional, its invalidity so 
free from reasonable doubt, as to make it the duty of the judicial 
department, in view of the vast interests involved in the result, to 
declare it void.” ‘* On the other hand when it is clear that the 
statute transgresses the authority vested in the Legislature by the 
Constitution, it is the duty of the court, a duty from which they 
cannot shrink without profaning their oaths of office, to see and 
to declare the invalidity of the statute” (Salisbury Land and 
Improvement Company v. Commonwealth, 1918, 215 Mass. 371, 
373). 


TaBLeE oF Acts AND Resotves DECLARED UNCONSTI- 
TUTIONAL. 


From a study of the digests and the indices of the Massachusetts 
Reports, Volumes 1-224 (publication of latter volume not com- 
plete), extending from the year 1804 to 1916, it appears that the 
Supreme Judicial Court, bearing in mind the foregoing principles, 
has determined the following acts and resolves to be unconstitu- 
tional and so unenforceable in whole or in part: 


TaBLe oF AcTs AND Resotves DecLtarep UNCONSTITUTIONAL, AND 
Reason THEREFOR, FROM 1804-1916. 
1 


Resolves of Holden v. James, Purports to suspend operation 
Feb. 15,1813. Admr., 1814, 11 of statute of limitations, in 
Mass. 396. No respect to plaintiff and de- 
representative for fendant. Violates Art. 10 of 
Commonwealth. Declaration of Rights, rela- 
tive to protection of property 

according to standing Jaws. 


2 


1847, C. 587, Sohier v.The Massa- Takes property without com- 
Resolve of chusetts General pensation from A and gives 
April 21, 1847 Hospital, 1849, 3 it to B, under guise of con- 
(part). Cush. 483 (57 firming defective deeds. 

Mass.). No rep- (Other part of resolve valid. ) 
resentative for 
Commonwealth. 





304 


3. 

1851, C. 318. Com. v. Proprietors Statute increases burden in re- 
of New Bedford gard to extent of drawbridge, 
Bridge, 1854, 2 in violation of contract ex- 
Gray, 339 (68 pressed in 1796, C. 19, the 
Mass.). T. G. construction of which con- 
Coftin for Com- tract is for the courts under 
monwealth. Art. 30 of the Declaration of 
Rights, and not forthe legis- 

lature. 


fisher v. McGirr, Seizure of liquor kept with 
Com. v. Albro, intent of illegal sale; viola- 
1854, 1 Gray, 1 tion of Art. 14 of Declara- 
(67 Mass.). At- tion of Rights in regard to 
torney General unreasonable searches and 
for Common- of other articles of Declara- 
wealth. tion of Rights; interference 
with interstate commerce. 


Morse v. Stocker, Grading private way and impos- 
1861, 1 Allen, ing lien on abutting lot owner 
150 (83 Mass.). for costs thereof in invitum; 
No representative violation of Art. 10 of Dee- 
for Common- laration of Rights; taking 
wealth. private property for public 

use without compensation. 


Warren vr. Mayor Annexation of Charlestown to 
and Aldermen of Boston; fails to provide for 
Charlestown, proper representative dis- 
1854, 2 Gray, 84 tricts, or elections to Con- 
(68 Mass.). No gress. 
representative for 
Commonwealth, 

Attorney General 
for petitioners. 


Jones v. Robbins, Giving police courts power to 
1857, 8 Gray, 329 inflict State prison sentence 
(74 Mass.). Ha- in contradiction to Art. 12 of 
beas Corpus. Declaration of Rights; “law 
County Attorney of land” means presentment 
for respondent. by grand jury. 

Merrick, J., dis- 
senting. 


8. 

1855, C. 215, Sullivan v. Adams, Appeal statute providing that 
Sect. 32. 1855, 3 Gray, 476 accused shall after appeal 
(69 Mass.). At- abide sentence of court ap 
torney General pealed from until he recog- 
for Common- nize with sureties, in conflict 
wealth. with right to jury trial under 
Art. 12 of Declaration of 

Rights. 





10. 
1856, C. 289. 


14. 
1863, C. 236. 


15. 
1869, C. 377. 
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Robinson v. Rich- 
ardson, 1859, 13 
Gray, 454 (79 
Mass.). No rep- 
resentative for 
Commonwealth. 


Com. v. Essex Com- 
pany, 1859, 13 
Gray, 239 (79 
Mass ). Attor- 
ney General for 
Commonwealth. 


Central Bridge Cor- 
poration v. City of 
Lowell, 1860, 15 
Gray, 106 (81 
Mass.). No rep- 
resentative for 
Commonwealth. 


Denny v. Mattoon, 
1861, 2 Allen, 361 
(84 Mass.). No 
representative for 
Commonwealth, 


Whitcomb’s Case, 
1876, 120 Mass. 
118. Habeas 
Corpus. No 
representative for 
Commonwealth. 


Oliver v7. Washing- 
ton Mills, 1865, 11 
Allen, 268 (93 
Mass.). No rep- 
resentative for 
Commonwealth. 


White +. White, 
1870, 105 Mass. 
325. No repre- 
sentative for 
Commonwealth. 


Search warrants may not be 
issued in connection with 
insolvency proceedings; in 
violation of Fourteenth Arti- 
cle of Declaration of Rights, 
to use search warrant for 
other than public purposes. 


Act increasing obligations of 
corporation after it has, in 
accordance with previous act 
assumed certain obligations 
in lieu of all others, void (in 
violation probably of Consti- 
tution of United States, Art. 
1, Sect. 10). 


Act impairing obligations of 
contract between State and 
corporation entered into 
under prior statute void. 


Act attempting to confirm acts 
of person illegally purporting 
to act as judge of insolvency 
void as against Twelfth and 
Thirtieth Articles of Decla- 
ration of Rights. 


Act purporting to give common 
council of a city power to 
imprison for contempt, void 
as against Art. 12 of Dec- 
laration of Rights. 


Act imposing tax or excise on 
non-resident shareholders 
void as unproportional if a 
tax, unequal if an excise, 
under Part 2, C. 1, Sect. 1, 
Art. 4, of Massachusetts Con- 
stitution, and in conflict with 
Art. 4, Sect. 2, of United 
States Constitution. 


Special act declaring A and B 
husband and wife void when, 
at time of act, A had been 
divorced by X, and hadn’t 
secured permission of Su- 
preme Judicial Court to re- 
marry as provided by General 
Statutes. 
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16. 

1869, C. 396. Jenkins v. Inhabi- Special act authorizing Ap. 
tants of Andover, dover to appropriate $25,009 
1869, 103 Mass. raised by taxation and $2,000 
94. No represen- annually for building and 
tative for Com- maintaining school to take 
monwealth. place of high school, but to 
be’ under control of eight 
persons chosen from three 
religious societies conflicts 
with eighteenth amendment 

to State constitution. 


Com. vr. Horregan, Act giving probate courts pow- 
1879, 127 Mass. er to sentence boys under 
450. Attorney age of 17 to State prison void 
General for Com- as against Twelfth Article of 
monwealth. Declaration of Rights; in- 

famous punishment without 
presentation or indictment. 


18. 

1872, C. 306. Inhabitants of Che- Act providing for taxation of 
shire v. County water reservoir for purposes 
Commissioners of of mill power, on basis of 
Berkshire, 1875, land valuation alone, not 
118 Mass. 386. ‘** proportional and reason- 
No representative able,” required by Part 2, 
for Common- C. 1, Sect. 1, Art. 4, of Mas- 
wealth. sachusetts Constitution. 


18a. 

1872, C. 306. City of Fall River Same as No. 18. Act provid- 
v. County Com- ing for taxation of water 
missioners of reservoir for purposes of 
Bristol, 1878, 125 mill power, on basis of land 
Mass. 567. No valuation alone, not “ pro- 
representative for portional and _ reasonable.” 
Commonwealth. required by Part 2, C. 1, 

Sect. 4, of Massachusetts 
Constitution. 


Com. r. Horregan, Same as 17 except that at- 
1879, 127 Mass. tempted jurisdiction was 
450. Attorney given municipal, district, and 
General for Com- police courts. Following, 
monwealth. Jones v. Robbins, 8 Gray, 

329 (see 7, supra). 


20. 

1872, C. 364. Lowell v. Boston, Not within scope of various 
1873, 111 Mass. articles in Massachusetts 
454. No repre- Constitution and Declaration 
sentative for of Rights relative to taxation, 
Commonwealth. for city to raise money by 
bond issue to loan to suffer- 
ers from great fire for build- 
ing purposes; not a public 

service. 
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21. 
1873, C. 376, Case of Supervisors Act giving justices of Supreme 
Sect. 1. of Election, 1873, Judicial Court power to ap- 
114 Mass. 247. point supervisors of elec- 

No representative tions void as in conflict with 

for Common- Thirtieth Article of Declara- 

wealth. tion of Rights. Executive 

rather than judicial duties. 


22. 
1874, C. 258, Charles Nolan’s Act giving trial justices of 
Sect. 1. case, 1877, 122 Suffolk County power to 
Mass. 330. Ha- sentence juveniles to State 
beas Corpus. prison on complaint or in- 
Assistant Attor- formation void as against 
ney General for Twelfth Article of Declara- 
respondent sher- tion of Rights. 
iff. 


23. 
1874, C. 397, Sparhawk v. Spar- Act purporting to turn decree 
Sect. 1. hawk, 1874, 116 nisi into absolute divorce 
Mass. 315. No void as attempted exercise 
representative for of judicial power and so bad 
Commonwealth. under Thirtieth Article of 
Declaration of Rights. 


Neponset Meadow Act purporting to create cor- 
Company v. Tile- poration of meadow owners, 
ston, 1882, 133 without consent of all in a 
Mass. 189. A- given locality, and then give 
greed facts. No that corporation exclusive 
representative for right to damages for flowage, 
Commonwealth. void as against dissenting 

meadow owners, as taking 
property without compensa- 
tion. 


Forster v. Forster, Act purporting to legalize past 
1880, 129 Mass. tax sales illegally made is 
559. No repre- void as taking property with- 
sentative for out compensation, and at- 
Commonwealth. tempt to exercise judicial 

power. Declaration of 
Rights, Arts. 10, 12, 30. 


26. 
1878, C. 275. Gleason v. McKay, Partnership having assignable 
1883, 134 Mass. certificates similar to stock 
419, Agreed certificate not a ‘* commod- 
facts. Assistant ity” upon which excise can 
Attorney General be imposed, and so statute 
for plaintiff, State extending levy of excise on 
treasurer. such partnership unconstitu- 
tional. 





28. 
1880, C. 221, 
Sect. 2. 


29. 
1882, C. 9% 


338, 


31. 
1885, C. 345, 
Sect. 7. 


32. 
1888, C. 342. 
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Connecticut River 
Railroad Com- 
pany v. County 
Commissioners 
of Franklin, 1879, 
127 Mass. 50. 
No representative 
for Common- 
wealth. 


Com. v. Harrington, 
1880, 130 Mass. 
35. Attorney 
General for Com- 
monwealth. 


Mead vv. Acton, 
1885, 139 Mass. 
341. No repre- 
sentative for Com- 
monwealth. 


Com. v. Housatonic 
Railroad Co m- 
pany, 1887, 143 
Mass. 264. G.F. 
Hoar for Com- 
monwealth. 
Agreed facts. 


Kinneen v. Wells, 
1887, 144 Mass. 
497. Norepresen- 
tative for Com- 
monwealth. 


Cary Library v. 
Bliss, 1890, 151 
Mass. 364. No 
representative for 
Commonpealth. 


Act taking land for railroad 
owned by Commonwealth to 
be paid for out of earnings 
of railroad unconstitutional 
as against Declaration of 
Rights, Art. 10; compensa- 
tion not assured. 


Act imposing greater punish- 
ment for third conviction of 
drunkenness within one year 
in conflict with Art. 12, Dec- 
laration of Rights, in pro- 
viding that previous two 
convictions need not be set 
forth in complaint. 


Act purporting to authorize 
town to raise by taxation 
money to pay soldiers who 
reénlisted in 1863, bad be- 
cause money for private not 
public uses. 


Act purporting to give Massa- 
chusetts railroad commis- 
sioners power to fix maxi- 
mum freight rates between 
Massachusetts and outside 
points bad as against United 
States Constitution, Art. 1, 
Sect. 8, interference with 
interstate commerce. 


Act postponing _ registration 
after naturalization for thirty 
days held in conflict with 
qualifications for voters set 
forth in Arts. 3 and 20 of 
Amendments to Massachu- 
setts Constitution. 


Act changing management of 
library founded in accord- 
ance with deed of gift, de- 
clared impairment of obliga- 
tion of contract in violation 
of United States Constitu- 
tion, Art. 1, Sect. 10. 
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1889, C. 265. Proprietors of Act compelling Boston to trans- 
Mount Hope fer to corporation created by 
Cemetery v. City act, cemetery owned by Bos- 
of Boston, 1893, ton in proprietary character, 
158 Mass. 509. No in conflict with Art. 10, Dec- 
representative for laration of Rights; United 
Commonwealth. States Constitution, Four- 
teenth Amendment. 


125, Com. v. Perry, 1891, Act forbidding withholding of 
155 Mass. 117. wages or imposing fines for 
Agreed facts. imperfect weaving, inter- 
Attorney General feres with right of acquir- 
for Comm on- ing, possessing, and protect- 
wealth. Holmes, ing property, Art. 1 of Dec- 
J., dissenting. laration of Rights. 


35. 

1891, C. 323, Lorden v. Coffey, Act allowing assessment for 

Sect. 15, as 1901, 178 Mass. construction of street on 

amended by 489. No repre- abutters which might be 

St. 1892, C. sentative forCom- greater than the benefits 

418, Sect. 8. monwealth. unconstitutional; abutters 
were to pay entire cost of 
laying out street. 


1891, C. 323, as Harwood v. Street Following 35, so far as assess- 


amended by Commissioners, ments on abutting land own- 
1892, C. 418. 1903, 183 Mass. ers are concerned. 

348. Corporation 

counsel for re- 

spondents. No 

representative for 

Commonwealth. 


35b. 

1891, C. 323 Edwards v. Bruor- Unconstitutionality of 35, and 
Sect. §{ ton, 1904, 184 further unconstitutionality of 
amended by Mass. 529. No section disallowing compensa- 
: St. 1892, C. representative for tion for land where building 
— 418, Sect. 4, Commonwealth. is erected after filing of plans, 
hirty (other provi- doesn’t render rest of statute 

with sions of stat- unconstitutional. 


8 set ute valid). 


0 of 

chu- 36 
1892, C. 377. Larcom v. Olin, 1893, General Court may not by gen- 
160 Mass. 102. No eral statute empower towns 
representative for of more than 12.000 inhabi- 
Commonwealth. tants to become cities, merely 
at the will of a majority of 
the inhabitants present and 
voting at a meeting held for 
the purpose, under Art. 2 of 
Amendments to Massachu- 

setts Constitution. 





37. 
1892, C. 389. 


38. 
1891, C. 402. 


38a. 
1892, C. 402. 


38b. 
1892, C. 402. 


39. 
1894, C. 119. 


40. 
1895, C. 501, 
Sects. 2 and 6. 


Dexter v. 


White wv. Gove 
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Attorney General v. 
Old Colony Rail- 
road Company, 
1893, 160 Mass. 
62. Attorney 
General for Com- 
monwealth. 
Knowlton, J., and 
Holmes, J., dis- 
sent. 


Weed v. Mayor and 


Aldermen of Bos- 
ton, 1898, 172 
Mass 28. Cor- 
poration counsel 
for defendants. 
No representative 
for Common- 
wealth. 


Boston, 
1900, 176 Mass. 
247. No repre- 
sentative for 
Commonwealth. 
Agreed facts. 


1903, 183 Mass 
333 No repre- 
sentative for 
Commonwealth. 


Durgin v. Minot. 
1909, 203 Mass 
26. No represen- 
tative for Com- 
monwealth. 


Brown v. Russell, 
1896, 166 Mass. 
14. Mandamus v. 
Civil Service 
C om missioners. 
Attorney General 
for respondents. 


Same as 38; 


Act providing that every rail- 


road corporation within State 
shall issue mileage books for 
$20 and accept same, under 
conditions of issuing, no 
matter by what corporation 
issued, invalid as taking pri- 
vate property without own- 
er’s consent and _ without 
proper compensation. 


Sewer assessments provided in 


act unreasonable and dispro- 
portionate, and so in violation 
of Part 2, C. 1, Sect. 1, Art. 
4, Massachusetts Constitu- 
tion, under special facts of 
case; assessment per foot 
over unaccepted street and 
private land. 


mode of assess- 
ment unconstitutional _ be- 
cause assessment apt to be 
larger than benefit; assess- 
ment provided was $4 per 
linear foot. 


Since act can’t be separated so 


as to apply to one class of 
land and not another, and 
since unconstitutional if ap- 
plied to private land, whole 
statute unconstitutional. 


Act authorizing board of 


health of Boston to compel 
owners of private way to 
pay or repave roadbed un- 
reasonable and amounts to 
taking of property without 
compensation. Art. 10 of 
Declaration of Rights. 


Act purporting absolutely to 


give to veterans particular 
and exclusive privileges dis- 
tinct from those of com- 
munity in obtaining public 
office, contrary to Declara- 
tion of Rights, Arts. 6 and 7. 





“d so 
ss of 

and 
f ap- 
vhole 


| of 
ympel 
iy to 
1 un- 
its to 
thout 
0 of 


ly to 
icular 
8 dis- 
com- 
public 
clara- 
und 7. 


41. 
1897, C. 
Sect. 7. 


4la. 


1897, C. 426. 


43. 


1900, C. 196. 


44 


1904, C. 4038. 


45. 
1905, C. 


Sect. 2. 
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426, Sears v. Street Com- 
missioners of Bos- 
ton, 1899, 173 
Mass. 350. Cor- 
poration counsel 
for respondents. 
No representative 
for Common- 
wealth. 


Tappan v. Street 
Commissioners of 
Boston, 1907, 193 
Mass. 498. Cor- 
poration counsel 
for respondents. 
No representative 
for Common- 
wealth. 


Bent v. Emery, 
1899, 173 Mass. 
495. Assistant 
Attorney General 
for respondent 
harbor and land 
commissioners. 


Hellen v. City of 
Medford, 1905, 
188 Mass. 42. No 
representative for 
Commonwealth. 


O’Keefe v. City of 
Somerville, 1906, 
190 Mass. 110. No 
representative for 
Commonwealth. 
Agreed statement 
of facts. 


313, Nichols v. Board of 
Election Commis- 
sioners of the City 
of Boston, 1907, 
196 Mass. 410. 
Mandamus. Cor- 
poration counsel 
for defendants. 
No representative 
for Common- 
wealth, 


Act “imposing special assess- 


ments for sewer charges 
without special benefits in 
Boston void as not proper 
subject for special taxation. 
Taking of property without 
due process of law or com- 
pensation. 


Says entire statute depended 


on constitutionality of Sect. 
7; and with falling of that 
section in No. 41, the whole 
statute became unconstitu- 
tional. 


Act providing for dredging of 


plaintiff’s flats without speci- 
fying who is to pay damages 
therefor, a taking of prop- 
erty without providing com- 
pensation therefor. 


Act revesting in owner land 


taken by eminent domain, in 
lieu of or as a reduction in 
damages suffered by land- 
owner, unless accepted by 
owner, unconstitutional as 
impairment of vested right 
to have money damages for 
taking prior to passage of 
statute. 


Giving of trading stamps in 
order to induce sales not a 
‘*commodity” upon which 
excise can be laid under 
Massachusetts Constitution, 
Part 2, C. 1, Sect. 1, Art. 4. 


Use of voting machines for 


voting, registering, and de- 
claring of votes. Not 
‘‘ written votes” under 
Massachusetts Constitution, 
Part 2, C. 1, Sect. 3, Art. 3. 





46. 

1910, C. 109, as 
amended by 
1911, C. 482. 


48 


1914, C. 746. 


9. 
1914, C. 778. 


Bogni v. 


312 


City of Boston »v. 


City of Chelsea, 
1912, 212 Mass. 
127. No repre- 
sentative for 
Com monwealth. 
Corporation coun- 
sel and city and 
town counsel for 
parties. 


Salisbury Lard and 


Improvement 
Company v. Com- 
monwealth, 1913, 
215 Mass. 371. 
Attorney General 
for Commo pn- 
wealth. 


Com. v. Boston & 


Maine Railroad, 
1915, 222 Mass. 
206. Agreed facts. 
‘* The work is not 
arduous.” Dis - 
trict Attorney for 
Commonwealth. 


Perotti, 
1916, 224 Mass. 
No representative 
for Common- 
wealth. 


Dinan v. Swig, 1916, 
223 Mass. 516. 
No representative 
for Common- 
wealth. 


Act providing for appointment 


by Supreme Judicial Court 
of commissioners to appor- 
tion burden of Suffolk Coun. 
ty expenses among city and 
towns composing county, 
void as imposing legislative 
powers on judiciary and so 
bad under Art. 30 of Decla- 
ration of Rights. 


Act taking land which looked 


forward to selling or leasing 
parts of land taken imme- 
diately, unconstitutional as 
public taking of land for 
private uses. 


Act limiting hours of labor of 


baggagemen held unconstitu- 
tional on agreed statement 
of fact, as illegal interfer- 
ence with liberty of contract 
under federal constitution. 


Act purporting to turn right to 


labor and make contracts for 
labor from a property into a 
personal right in connection 
with issuance of injunctions 
in labor disputes deprives 
workmen both of property 
without due process of law 
and of protection of the 
laws, in violation of Four- 
teenth Amendment to federal 
constitution. 


Act purporting to impose on 


Superior Court duty of in- 
vestigating corrupt practices 
in election of legislators, 
contrary to Massachusetts 
Constitution, Part 2, C. 1, 
Sect. 3,Art.10. Each branch 
of legislature determines 
qualifications of own mem- 
bers. Imposes legislative 
duties on judiciary in viola- 
tion of Art. 30 of Declaration 
of Rights. 
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51. 

Gen. Sts. of Higgins v. Three Act imposing certain regula- 
1860, C. 49, Hundred Casks of tions as to inspection, size of 
Sects. 122-24. Lime, 1880, 130 cask, and sale in Massachu- 

Mass. 1. Norep- setts of lime made in Maine, 

resentative for void as against United States 

Commonwealth. Constitution as attempt to 
regulate interstate com- 
merce, in violation of Art. 1, 
Sects. 8 and 9. 


52. 
R.L. of 1902, Com. v. Petranich, While part of section which 

C. 100, Sect. 1903, 183 Mass. discriminates in favor of 

1 (part). 217. Agreed Massachusetts producers of 

facts. District ciders and light wines is bad 
Attorney for (see 51), unconstitutionality 
Commonwealth. does not invalidate rest of 
section, as to wines produced 
outside of Massachusetts. 
53. 

R.L. of 1902, Com. v. Caldwell, Peddlers Act, discriminating in 
C. 65, Sects. 1906, 190 Mass. favor of American grown 
15, 16 (part). 355. Agreed against foreign grown agri- 

facts. District cultural products, bad as 

Attorney for Com- regulation of interstate com- 

monwealth. merce; may sell former 
without license; latter, re- 
quired. Violation of United 
States Constitution, Art. 1, 
Sect. 8. 

53a. 

R.L. of 1902, Com. v. Hana, 1907, Unconstitutionality under No. 
C. 65, Sects. 195 Mass. 262. 53, affected provisions in- 
13-29, as District Attorney separable from rest of act, 
amended by for Common- so whole act void. 

St. 1905, C. wealth. 
204. 


It is to be noticed that the foregoing table does not include 
those cases which purported to declare unconstitutional acts of the 
United States ( Wetherbee v. Johnson, 1817, 14 Mass. 412) or of 
other states (Simonds v. Simonds, 1870, 103 Mass. 572, Maine; 
Woodward v. Central Vermont Railway Company, 1902, 180 Mass. 
599, Vermont), or which held that certain of the Provincial Stat- 
utes were never in force in the Commonwealth of Massachusetts 
(Wilkins v. Jewett, 1885, 139 Mass. 29, Prov. St. of 1692-3, 
applying to building laws in the town of Boston). Neither does 
it include those cases which declared unconstitutional municipal 
ordinances or regulations of State boards (Kingman v. Brockton, 
1891, 153 Mass. 255, city order appropriating money to construct 
building for Grand Army post; Com. v. Boston Advertising Com- 
pany, 1905, 188 Mass. 348, rule of Metropolitan Park Commission 





314 


prohibiting advertising signs on private land outside of but within 
sight of parkway; Wyeth v. Cambridge Board of Health, 1909, 
200 Mass. 474, rule of State board of registration in embalming 
restricting issuing of burial permits to licensed embalmers). 

The last three cases were all cases where the ordinance or rule 
was declared void as expressly opposed to the constitution, even 
though made with legislative sanction. The following are cases 
where ordinances, by-laws, or rules were declared invalid as 
exceeding statutory authority without their possible constitutional 
invalidity otherwise being discussed (Cojinv. Inhabitunts of Town 
of Nantucket, 1850, 5 Cush. 269; Newton v. Belger, 1887, 143 
Mass. 598; Winthrop v. New England Chocolate Company, 1902, 
180 Mass. 464; Commonwealth v. Staples, 1906, 191 Mass. 384; 
Com. v. Maletsky, 1909, 203 Mass. 241; Goldstein v. Conner, 
1912, 212 Mass. 57). 

Finally the table does not include such cases as the following: 

(a) Charles River Bridge v. Warren Bridge, 1829, 7 Pick. 344, 
in which two justices upheld and two denied the constitutionality 
of the act in question, namely, an ‘* Act to establish the Warren 
Bridge Corporation,” passed on March 12, 1828; (b) Com. v. 
Anthes, 1855, 5 Gray, 185, where though four of the six justices 
agreed that if the act in question, Acts of 1855, C. 152, pur- 
ported to give the jury in criminal trials the rightful power to 
determine questions of law against the instructions of the court it 


would be unconstitutional, nevertheless as only three of them con- 


strued the act in that manner, there was no decision by the major- 
ity of the justices against the constitutionality of the act; (c) 
Emery’s Case, 1871, 107 Mass. 172, in which the decision of the 
Court apparently depends on the unconstitutionality of Acts of 
1871, C. 91, which purported to deprive a witness before a legis- 
lative committee of the constitutional protection against furnish- 
ing evidence against one’s self, but in which the act is not expressly 
declared unconstitutional; (d) County of Hampden vy. Morris, 
1911, 207 Mass. 167, which so far as it declares Acts of 
1998, C. 253, unconstitutional as a State interference with federal 
law in regard to the disposition of naturalization fees, is overruled 
by County of Berkshire v. Cande, 1915, 222 Mass. 87. 
According to the table, therefore, two resolves and _ fifty-one 
acts or parts of acts have been declared unconstitutional by the 
Supreme Judicial Court of Massachusetts, all butone being since 
1847. During that period, that is from 1847 to 1915, both inelu- 
sive, 28,921 acts and 6,979 resolves, exclusive, however, of the 
four great revisions of the general laws, have been put on the 





statute books by legislative and executive action, a total of 35,- 
900. The Supreme Judicial Court has thus declared invalid less 
than one-seventh of one per cent of these proceedings. 

None of the Revised Statutes of 1836 nor the Public Statutes of 
1882 seems to have been declared invalid, and only one group of 
three paragraphs of the General Statutes of 1860 (No. 51 of table) ; 
while of the Revised Laws of 1902, part only of one paragraph 
relating to the sale of intoxicating liquors (No. 52 of table) and 
those sections relating to hawkers and peddlers (Nos. 53 and 53a 
of table) have been overthrown by the courts, all of them on the 
ground of their being legislation concerning interstate and foreign 
commerce in violation of the Federal Constitution, Art. 1, Sects. 
8 and 9. 

Of the decisions declaring statutes unconstitutioual, only three 
contained dissenting opinions, namely, that of Jones v. Kobbins, 
1857, 8 Gray, 329 (number 7 of the table), where Mr. Justice 
Merrick gave an exceedingly strong minority opinion, Attorney 
General v. Old Colony Railroad Company. 1893, 160 Mass. 62 
(No. 37 of the table), in which Knowlton and Holmes, JJ., dissent, 
and Com. v. Perry, 1891, 155 Mass. 117 (No. 34 of the table), in 
which Mr. Justice Holmes was again a dissenter. 

3. CLASSIFICATION OF CaSES INTO GENERAL OR SPECIAL AND 
APPEARANCE OF ATTORNEY GENERAL. 

While it is not within the scope of this article to attempt to give 
a critical analysis of the acts and resolves declared unconstitu- 
tional, or of the judicial opinions so declaring them, it may be said 
that of the fifty-three statutes or parts of statutes declared uncon- 
stitutional in fifty-nine decisions, twenty-five of them might be 


called special statutes, that is they had to do with special persons, 
corporations, municipalities, or localities, namely, Nos. 1, 2 


2, 3, 6, 
10, 11, 12, 15, 16, 20, 22, 24, 27, 29, 30, 32, 33, 35, 35a, 35b, 
58, 38a, 38b, 39, 41, 41a, 42. 43, 46, and 47, of the above table. 
The following were general statutes, Nos. 4, 5, 7, 8, 9,13, 14,17, 
18, 18a, 19, 21, 23, 25, 26, 28, 31, 34, 36, 37. 40, 44, 45, 48, 49, 
50, 51, 52, 53 and 53a. 

Of course the division into special and general statutes does not 
mean that the general interest in the former is necessarily less than 
the latter. If a system of betterment assessments which applies 
to Boston alone is declared unconstitutional because neither pro- 
portional nor reasonable, that means that no municipal corpora- 
tion in the Commonwealth will be allowed to adopt such a system. 


For this reason, aside from the respect which the judicial branch 
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of the government always pays the legislative and executive 
branches, the writer would suggest that it be made the rule, pref- 
erably by court order, that in no case should any act or resolve 
be finally declared unconstitutional by the Supreme Judicial Court 
before the Attorney General has had an opportunity to appear as 
a friend of the Court and give it the benefit of his argument or 
suggestion as to the constitutionality of the act or resolve 
in question. (It might perhaps be argued that such work igs 
already within the scope of his duties, inasmuch as by R.L., Chap, 
7, Sect. 1, it is his duty to appear for the Commonwealth in any 
suit ** in which the commonwealth is a party or interested.” The 
Commonwealth is certainly interested in having its chief law offi- 
cer heard, before any act is declared unconstitutional.) At the 
hearing of the cases represented in the table, the Commonwealth 
ras not represented at all in 38 instances as shown by the table, 
namely : — Cases numbered 1, 2, 5, 9, 11, 12, 13, 14, 15, 16, 18, 
18a, 20, 21, 23, 24, 25, 29, 31, 32, 33, 35, 35a, 35b, 36, 38, 38a, 
38b, 39, 41, 41a, 43, 44, 45, 46, 49, 50, and 41. 

This group includes some decisions of great general interest. 
For instance, No. 45, the voting machine Gase, defines the consti- 
tutional phrase, ‘** written vote”; No. 44, the trading stamp case, 
limits the meaning of the word ‘* commodity ” in connection with 
the imposition of excises; and No. 20, the Boston fire case, dis- 
cusses what constitutes a ‘* public use.” 

In five cases, namely, Nos. 7, 48, 52, 53, and 53a, the Common- 
wealth was represented by a county or district attorney ; in two, 
Nos. 3 and 30, by special representatives; in only 13 did some 
representative of the Attorney General’s department appear, 
namely: Nos. 4, 6, 8, 10, 17-19 (same case), 22, 26, 28, 34, 37, 
40, 42, and 47. 

As a corollary to the foregoing suggestion, the following one 
would be added, that in no case should an act be declared uncon- 
stitutional upon an agreed statement of fact unless that agreed 
statement has been approved by the Attorney General. This pro- 
cedure might tend to eliminate the justification for the criticism 
that a case had been inadequately presented (see discussion of 
Com. v. Boston & Maine Railroad, 1915, 222 Mass. 206, No. 48 
in table, in 29 ** Harvard Law Review,” 369). 


4. CLASSIFICATION OF STATUTES ACCORDING TO REASONS FOR 
BeinGc DECLARED UNCONSTITUTIONAL. 


The cases may be divided according to the reasons given for 
declaring the statutes unconstitutional into the following groups: 
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(a) Exercise of powers of one of three codrdinate departments 
by one or both of the other departments in violation of Art. 30 of 
the Declaration of Rights, seven cases: Nos. 12, 15, 21, 23, 25, 
46, and 50. (b) Taking property either for public use without 
compensation, or for private use, or not according to standing 
laws, in violation of Art. 10 of the Declaration of Rights, or 
without due process of law in violation of Art. 12 of the Declara- 
tion of Rights, or in general in violation of the individual’s prop- 
erty rights under Art. 1 of the Declaration of Rights, or the 
Fourteenth Amendment to the Federal Constitution, 20 cases: 
Nos. 1, 2, 4, 5, 12, 20, 24, 25, 27, 33, 34, 37, 39, 41, 41a, 42, 43, 
47, 48, and 49. (Some cases are classified more than once as 
their constitutionality was denied on more than one ground.) (c) 
Violation of Art. 14 of the Declaration of Rights protecting 
citizens from unreasonable searches, 2 cases: Nos. 4 and 9. 
(d) Violation of right under Art. 12 of Declaration of Rights, 
to have accusation for crime plainly set forth, to trial by jury, 
and not to be deprived of liberty except by ‘ the law of the land,” 
which phrase in the matter of crimes punishable by imprisonment 
in State prison is held to the limited meaning of presentment by 
grand jury, 7 cases: Nos. 7, 8, 13, 17, 19, 22, and 28. (e) 
Attempts to impose unproportional or unreasonable tax, or unrea- 
sonable excise, or tax for non-public services in violation of 
Part 2 of Massachusetts constitution, Chap. 1, Sect. 1, Art. 4, 
or to impose tax on non-residents in violation of Art. 4, Sect. 2, 
of the Federal Constitution, 15 cases: Nos. 14, 18, 18a, 20, 26, 
29, 35, 35a, 35b, 38, 38a, 38b, 41, 41a, 44. (f) Impairing obli- 
gation of contract in violation of Art. 1, Sect. 10, or interference 
with freedom of contract under Fourteenth Amendment to Federal 
Constitution, 6 cases: Nos. 3, 10, 11, 32,33,and 48. (g) Regu- 
lation of or interference with interstate commerce in violation of 
Art. 1, Sects. 8 and 9 of Federal Constitution, 6 cases: Nos. 4,30, 
51, 52, 53, and 53a. (h) Involving granting of city charters, 
and so coming under Art. 2 of the amendments to the Massachu- 
setts Constitution, 2 cases: Nos. 6 and 36. (i) Violations of 
provisions relating to qualifications for and manner of voting 
under Part 2, Chap. 1, Sect. 3, Art. 3, of the Massachusetts Con- 
stitution and Arts. 3 and 20 of the amendments thereof, 2 cases: 
Nos. 31 and 45. (j) Appropriation of public money for sectarian 
controlled schools, in violation of Art. 18 of the amendments to 
the Massachusetts Constitution, 1 case: No. 16. (k) Conferring 
exclusive privileges on one class of citizens in violation of Arts. 
§and 7 of the Declaration of Rights, 1 case: No.40. (1) Impos- 
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ing duty on Superior Court to investigate elections to house of 
representatives in violation of Part 2 of Massachusetts Constitu- 
tion, Chap. 1, Sect. iii, Art. 10, 1 case: No. 50. 

As much of the criticism of the courts for their actions in 
declaring statutes unconstitutional has arisen out of their con- 
sideration of labor statutes and statutes having to do with the 
regulation of public service corporations, it is to be noticed that 
of the statutes in the above table. five (Nos. 3, 10,11, and 30 
being special statutes, and No. 37 a general statute) attempted 
to regulate and impose obligations on public service corporations, 
and three (Nos. 34, 48, and 49) purported to be for the benefit 
and protection of wage earners. 


JAMES M. ROSENTHAL. 
8 Bank Row, Pitrsrietp, Mass. 


Note. — The advisory opinions of the individual justices as to the constitutionality of 
proposed legislation given in response to the requests of the legislative or executive 
branches in accordance with the provision of our constitution, Part 2, Chapter 3, Article 2, 
are not included in the table, as such opinions, being purely advisory in character, are not 
binding as authoritative precedents. Woods v. Woburn, 1915, 220 Mass. 416; Young v. 
Duncan, 1914, 218 Mass, 346, 351. 

As explained by the judges in 126 Mass., at page 566: “In giving such opinions the jus- 
tices do not act as a court, but as the constitutional advisers of the other departments of the 
government,” . . . and as stated by the late James B. Thayer at the conclusion of his 
careful study of the place of such opinions in the American system: ‘ There is, indeed, a 
popular impression that they are on the same footing as decisions in litigated cases. ° 
But if such responses under any of our constitutions are to hold their place (and it appears 
to me that they are useful), it is of grave importance that the notion of their binding quality 
should be dispelled.” See article entitled ‘‘ Advisory Opinions,” J. B. Thayer’s “ Legal 
Essays,’ page 42, at page 58. Our constitution places the responsibility of constitutional 
interpretation in the first instance upon the legislative and executive branches of the 
government, and the provision in the constitution allows the legislative and executive depart- 
ments ‘*to require the opinions of the justices,” i.e., the justices as individuals, solely for 
the assistance of such departments in performing their own responsible functions. As 
pointed out by Mr. Thayer in the article referred to, the justices of the Supreme Court 
of Massachusetts have been particularly careful to make their position clear in this 
respect, 

Instances of such opinions indicating that proposed legislation was not authorized by 
the constitution appear as follows: 220 Mass, 627, discharge of railroad employees; 220 
Mass. 613, taxation; 211 Mass. 624, purchase of land for homesteads; 211 Mass, 618, exemp- 
tion of unions and employers’ associations from tort liability; 211 Mass. 605, marking of 
convict-made goods in interstate commerce; 208 Mass, 625, 630, damages for taking of land; 
208 Mass. 619, 623, evidence of violation of 8-hour day labor act; 208 Mass. 616, taxation; 
208 Mass. 607, prohibition of trading stamps; 207 Mass. 606, limiting setting aside of ver- 
dicts; 207 Mass. 601, regulation of Chinese restaurants; 204 Mass. 607 and 616, land condem- 
nation; 196 Mass. 603, taxation (justices differ in individual opinions); 195 Mass. 607, 
taxation; 193 Mass. 605, 612, regulating use of patented machines by tying-up clauses (only 
two justices); 190 Mass. 611, civil war bounties; 190 Maes. 605, abolition of East Boston 
Tunnel tolls; 186 Mass. 603, civil war bounties; 182 Mass. 605, municipal coal and wood 
yards; 178 Mass. 605, voting machines (only three justices) ; 166 Mass. 589, veterans’ prefer- 
ence in civil service (only three justices) ; 165 Mass. 599, appointment of women as notaries 
public; 160 Mass. 586, right of women to vote in municipal elections (only four justices) ; 
155 Mass. 598, municipal and wood yards; 117 Mass. 603, appointment of registrars of pro- 
bate; 14 Gray (80 Mass.), 614, enrolment of militia; 6 Cush. (60 Mass.), 575, representative 
from newly created town; 3 Cush. (57 Mass.), 584, tenure of judicial officers; 14 Mass. 472, 
commutation of sentence by General Court. 
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SOME FORGOTTEN MASSACHUSETTS HISTORY ABOUT 
CODIFICATION AND ITS RELATION TO CURRENT 
LEGISLATIVE AND JUDICIAL PROBLEMS. 


In the discussion of the subject of general codification of the 
common law at the meeting of the American Bar Association in 
1886, David Dudley Field, for many years the persistent leader 
of the codification idea in America, said: 


** Much of the agitation we have had about codes had its origin 
in Massachusetts.” 


Most of us are not aware of this, and as the recurrent idea of 
codification is again coming rapidly before the American Bar in 
the new and more practicable form of ‘‘ uniform legislation” or 
‘codification ” of particular branches of the law,* it will not only 
be interesting, but may be of practical importance to review briefly 
the rise and fall of the idea of codification in Massachusetts and 
its subsequent fate elsewhere, when the late James C. Carter led 
the opposition to Mr. Field’s code and succeeded in blocking the 
movement throughout the country (with the exception of Califor- 
nia, where, if the writer is correctly informed, the code has not 
proved to be a panacea in practice for reasons which were pre- 
dicted by Mr. Carter). 


*In the Report of the Committee of the American Bar Association on Uniform State 
Laws, which has recently appeared in the July number (1916) of the American Bar Asso- 
ciation Journal, the following paragraph appears on page 666 : 

“Eighth: | Further Success Certain of Attainment.] The progress made by the Ameri- 
can Bar Association through this Committee on Uniform State Laws, and the Conference of 
Commissioners on Uniform State Laws which grew out of the committee, in its twenty-five 
years of service has amply demonstrated, it may be said, to the satisfaction of every one who 
has given the matter serious investigation, that the work is beneficent in its results, that dis- 
tinct advance has been made, that full accomplishment is only a question of time, that every 
step of progress along this line makes the next step easier, and that the force of the move- 
ment is cumulative. It is superficial and pointless to ask the question whether absolute 
uniformity is attainable. It is superficial because the movement for uniformity of law does 
not depend upon the answer to the question. The value of the movement rests upon the 
proposition that even partial uniformity is much better than none at all. The question is 
pointless because there is no way of answering it, except by actual trial. The trial made 
by this committee has, during ite upwards of twenty-five years of existence, answered the 
question emphatically in the affirmative, and in the only way in which it can be answered. 
It cannot be answered by speculation, by discussion, by argument, or by debate. It can be 
anewered only in practice.” 

See also an able and thorough discussion by Nathan William MacChesney, President of 
the Illinois State Bar Association at its recent meeting in June, 1916. This address is 
in pamphlet form with a bibliography of the subject. Copies may be obtained of the Secre- 
tary of the Ill. St. Bar Assoc., Hotel Leland, Springfield, Ill. As to certain general aspects 
of democracy discussed by Mr. MacChesney, and especially the economic basis of institu 
tions of government, cf. W.G. Sumner’s lecture on ‘‘ The Advancing Social and Political 
Organization in the United States,” in the volume of his essays entitled, ‘* The Challenge of 
Facts.” 
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A PREDICTION OF War. 
In the ** North American Review” for January, 1827, the 
writer of an unsigned review of the Report of the Commissioners 
to revise the Statutes of New York said: 


There are few questions of internal improvement, upon 
which sound and liberal minds are more divided among us, 
than upon the expediency and practicability of substituting a 
general code for the whole mass of common and statute law. 
We cannot pretend to much consistency in our own pages 
upon this topic, having already found occasion, as has hap- 
pened to some lawyers, to argue both sides of the case before 
the question is well settled. . . . 

The sense of the profession in this country, we think, is 
against this great scheme of legal reform, . . . learned 
and eminent counsellors are ranged on both sides of the contro- 
versy; and in Louisiana, where the task has been entered 
upon, under the sanction of legislative authority, and is now 
prosecuting with great zeal, the code has nevertheless been 
attacked, and is defended with a warmth approaching to bit- 
terness. If we may be allowed to exercise a little of the 
spirit of prophecy, we think we can perceive in this the com- 
ing shadow of a mighty war. ‘The Louisianian controversy 
we take to be the beginning of a legal feud, which is not to be 
kept within the narrow pale of a State sovereignty, or bounded 
by the banks of the Mississippi. Codes are to be proposed, 
discussed, assailed, defended throughout the Union; and we 
look to see the day when codifiers and anticodifiers will wage 
a war as fierce and interminable as that which raged of yore 
between the Doctors of Admiralty and His Majesty’s servants 
of King’s Bench. 


Tue Atritrupe OF European JcurtIsts OF THE 18TH CENTURY. 

In Dean Pound’s article on ‘* The Place of Judge Story in the 
Making of American Law,” printed in our February number, he 
refers to the ‘‘ inclination toward French law” in this country. 
‘* Men’s minds had been fascinated by the Code Napoleon and in 
New York, especially, as far back as 1809 we meet with more or 
less clamor for a civil code on French lines. . . . The (Euro- 
pean) jurists of the eighteenth century conceived it to be their 
task to discover the first principles of law inherent in nature, to 
deduce a system from them, and thus to furnish the legislator a 
model code, the judge a touchstone of sound law and the citizen 
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an infallible guide to conduct. They had no doubt that a com- 
plete code was possible which once for all should provide in 
advance the one right decision for every possible controversy. 
Lay discussions of American law in the first quarter of the nine- 
teenth century abound in demands for an American Code.” 


Tue Story oF THE ConTROVERSY IN MASSACHUSETTS. 

Governor Elbridge Gerry agitated the subject somewhat in a 
special message to the legislature of February 27, 1812, on the 
law of libel.* 

A passage has already been quoted from the ‘* North American 
Review ” of 1827 with references to the varying views expressed 
in its pages from time to time. In a much earlier number, for 
July, 1818, an obvious opponent of codification began an extended 


review of the fourteenth volume of Tyng’s Massachusetts Reports 
with the following statement : 


About thirty years ago, the Russian code of laws was 
reprinted in this country, in the compass of a common spell- 
ing book. Many visionary men at that time exclaimed with 
wonder at the comparatively massy bulk of our own statutes, 
and seriously talked of simplifying our jurisprudence and 
reducing all our laws into a narrow elementary compend. 
Reformers sprang up, like locusts, in the time of Shay’s Insur- 
rection — and our statute-book now bears witness to their 
folly. These crude notions had their day and disappeared. 


That they did not entirely disappear, however, will be seen from 
what follows. 


Dane’s abridgment did not begin to appear until 1823.+ There 





* The passage in Governor Gerry’s message referred to is as follows : 

“ When it is considered that the common law of England, often inconsistent and contra- 
dictory, had its origin as early as the tenth century; that the customs on which it was then 
founded had existed time immemorial; that of that distant age and region, most of the 
maxims and rules are inapplicable to the present times and country; that the citizens at 
large of this Commonwealth never were and never can be duly informed of that law, 
recorded as it is in the numerous volumes of immense law libraries; are not statutes indis- 
pensable to prevent an increase of the uncertainty of the law, until it shall by our own code 
be rendered no longer necessary and to guard against the evils which do and may result from 
the circumstances referred to.” ‘ 

t As Nathan Dane was one of the wisest and most well-informed of the lawyers and states- 
men in the early days of the Commonwealth, the following extract from the introduction 
to his “‘ Abridgment ” may be interesting as expressing his judgment in 1823: 

“ The evil to be feared in our country is, that so many sovereign legislatures, and so many 
Supreme Courts, will produce too much law, and in too great a variety; so much and so 
various, that any general revision will become impracticable. It may be observed that a 
complete system of law and equity, best calculated to preserve the power of the magistrate 
and the rights of the people, is the last thing men attain to in society. Peter the Great soon 





a nn 





2 


eee 


a alas 


‘i 
4 
‘ 

i. 

f 
{ 


322 


had been various compilations, but no adequate consolidated reyj. 
sion of the Massachusetts statutes. Judge Story’s books did not 
begin to appear until 1832. The ‘sources of law” were not 
accessible. 

The period from about 1815 to 1835 was one of intellectual 
ferment in Massachusetts and American letters began to emerge 
from their earlier stages of theological and political confinement. 
It was the middle period between the political struggles succeed. 
ing the Revolution and the political, moral, and emotional struggles 
preceding the Civil War. ‘The varied character of the reading of 
the time may be seen in the first thirty odd volumes of the ‘‘ North 
American Review,’”’ which was founded in Boston in 1815 by 
William Tudor, Jr., and was edited successively by Tudor, Willard 
Phillips, Edward Everett, Jared Sparks, and Alexander H. Everett, 
assisted by others. 

There was no law magazine in Massachusetts. The ‘* Review” 
was planned to appeal to all the professions, and with the revival 
of interest in a more liberal cultivation, the condition of the law 
was, of course, discussed from time to time. Books, pamphlets 
and addresses, law reports, etc., were reviewed and discussed, and 





understood everything in the civilized parts of Europe but the laws; and because he could 
not understand them, he never ceased to prefer the despotism of Turkey, ‘ where the judges 
are not restrained by any methods, forms, or laws.’ Ancient Greece, though eminent in 
other sciences, never had such asystem. The reason is seen in the almost infinite variety, 
extent, and combination of ideas, founded in nature, experience, and cultivated morality, so 
essential in forming and completing such a system. It ie very clear that a great republic, in 
which there is room for talents; in which thoughts and actions are not restrained by religious 
or political despotism; in which education is encouraged, and moral character is esteemed; 
in which the law rules, and not the sword; in which each one asserts his rights by law, and 
not by force; and in which there is representation, jury-trial, and a free press, is the natural 
field of law and equity; but to produce these in perfection, there must be a national char 
acter. The rules of law and equity, in important matters, must be uniform, and pervade 
the whole nation; for if there be a code for each inconsiderable part, laws, and so law 
books, must necessarily be so extremely multiplied in the numerous parts, making and 
executing laws independently of each other, that soon, but few, even of the lawyers, can 
know what the law is, except in his own limited part, and not even there, if judges allow 
an inundation of law books, of every kind, to be used in hearing and deciding causes. A 
serious evil we are fast running into, in most of our States. ‘This inundation of books, made 
in different States and nations, will increase, until we can shake off more of our local 
notions. Our true course is plain. that is by degrees to make our laws more uniform and 
national, especially where there is nothing to make them otherwise but local feelings and 
prejudices. We have in the common and federal law, the materials of national uniformity 
in numerous cases. We have a national judiciary promoting this uniformity; and we have 
lawyers, learned, industrious, and able, to second this judiciary. We only want a general 
efficient plan, supported with zeal, energy, and national feelings. 

«It bas been truly said, that law, well calculated to preserve liberty and order, though to 
be produced with difficulty, ‘is a hardy plant,’ and whenever it has once taken root, ‘ will 
scarcely ever perish through the ill culture of men, or the rigor of the seasons,’ ‘as every 
mortal’ has an ‘ interest in its preservation.’ History and experience prove that good laws, 
and an accurate legal style once established in a nation, preserve their character long after 
everything else corrupts and decays.” 
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it was natural that lawyers and laymen should take sides on the 
question of codification.* 

Chief Justice Parker in his inaugural address as Royall Pro- 
fessor of Law in 1816 opposed it and probably expressed the 
general sentiment of the profession.t On the other hand, Judge 
Story, although opposed to any attempt at complete codification, 
was in favor of a considerable amount of codification of the com- 
mon law. In a memoir of Story, Mr. George S. Hillard gives us 
the title of various anonymous articles contributed by Judge Story 
to the ‘* North American Review” and to the ‘: Encyclopedia 
Americana” (another Boston publication edited by Francis Lieber, 
which began to appear in 1829), where views are expressed which 
subsequently appear in the Report of the Special Commission of 
1836, hereinafter referred to. 


THE FouNDING OF THE ‘* AMERICAN JURIST.” 


The bar was not content, however, with occasional legal articles 
in a lay magazine, and accordingly in 1829 the ‘‘ American Jurist 
and Law Magazine” was started in Boston, professedly for the 
purpose of encouraging interest in the subject of jurisprudence in 
all its aspects. The first editor of this magazine appears to have 
been Hon. Willard Phillips, then Judge of Probate, who. after a 
few years, was succeeded by Charles Sumner, George S. Hillard, 
and Luther S. Cushing (all apparently strongly influenced in 
favor of a considerable degree of codification). In the introduc- 
tory outline of the plan of the magazine in the first number, on 
page v, it is said: 


The subject of codification is one that falls very naturally 
within the plan of our publication, and one that hardly seems 
to be in its place either in the newspapers or literary reviews ; 
though it has occupied some share in both since we first began 
to hear of Jeremy Bentham. 


The first number of the ‘* Jurist ” also contained the address of 
Judge Story to the Boston Bar Association, delivered in 1821, and 
not theretofore published. In this address he referred to the sub- 








* It is an interesting fact that Sir Walter Scott (who was a lawyer) devoted considerable 
space to an argument agaiust codification in his ‘‘ Life of Napoleon,” which was published 
in 1827. 


+ Cf. Willard’s Address to the Worcester Bar in 1829, pp. 119, 120. 
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ject of codification in a passage quoted in a foot-note,* and this 
passage was quoted and commented upon critically in the October 
number of the **‘ North American Review” for 1829, in an anony- 
mous review of the ‘* Jurist.” 

The habits of generalization to which Judge Story referred 
have done a great deal more than he believed possible when he 
delivered this address in 1821. 

Another writer on the subject in the July number of the ** North 
American Review” for 1828, at page 169, said: 


‘* We may hold it therefore for an incontrovertible truth, 
that there must be a common or unwritten law in every civi- 
lized state. If it be an evil, it is a necessary evil. No human 
ingenuity can prevent it. The only question then remaining 
is how we can ensure to it correct principles and give it all 
the accuracy of which it is susceptible.” 


In Sect. 589 of Mr. Gray’s ** Nature and Sources of the Law,” 
he refers to a passage in Bentham which may have figured in the 
early discussions : 


‘¢ The admission of Bentham, the ablest, as he was thie bit- 
terest, of the opponents of judge-made law, is very note- 
worthy: ‘ Traverse the whole Continent of Europe — ransack 
all the libraries belonging to the jurisprudential systems of 


the several political States — add the contents all together — 
you would pot be able to compose a collection of cases equal 
in variety, in amplitude, in clearness of statement; in a 
word, all points taken together, in instructiveness — to that 
which may be seen to be afforded by the collection of English 
Reports of adjudged cases.’ ” 


* In this address Judge Story said: 

‘It is impossible to look without some discouragement upon the ponderous volumes 
which the next half century will add to the groaning shelves of our jurists. The habits of 
generalization, which will be acquired and perfected by the liberal studies which I have 
ventured to recommend, will do something to avert the fearful calamity which threatens us, 
of being buried alive, not in the catacombs, but in the labyrinths of the law. I know indeed 
but of one adequate remedy, and that is, by a gradual digest, under legislative authority, of 
those portions of our jurisprudence, which, under the forming hand of the judiciary, shall 
from time to time acquire scientific accuracy. By thus reducing to a text the exact princl- 
ples of the law, we shall, in a great measure, get rid of the necessity of appealing to volumes 
which contain jarring and discordant opinions; and thus we may pave the way to a general 
code, which will present in its positive and authoritative text. the most material rules to 
guide the lawyer, the statesman, and the private citizen. It is obvious that such a digest 
can apply only to the law, as it has been applied to human concerns in past times; but by 
revision, at distant periods, it may be made to reflect all the light which intermediate decisions 
may have thrown upon our jurisprudence. ‘I'o attempt more than this would be a hopeless 
labor, if not an absurd project. We ought not to permit ourselves to indulge in the theoreti- 
cal extravagances of some well-meaning philosophical jurists, who believe that all human 
concerns for the future can be provided for in a code speaking a definite language.” 
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The ‘‘ Jurist” continued to appear as a quarterly publication 
unti] about 1842 or 1843. Beginning with the first number, there 
was a constant succession of book reviews, translations from 
European jurists, notes and leading articles relating directly or 
indirectly to codification of law in general. About three years 
after the founding of this magazine, following the example of 
New York, the commission was appointed in 1832 to prepare the 
first general revision of the Massachusetts statutes. ‘The commis- 
sioners, who were appointed by Governor Levi Lincoln, were Hon. 
Charles Jackson, Asahel Stearns, and George Ashmun. Ashmun 
died before the report and was succeeded by John Pickering, a 
pronounced opponent of codification.* The resolve under which 
they were appointed was sufficiently broad to allow the commis- 
sioners to report a codification of the common law as well as a 
revision of the statute law, if they saw fit to do so, and it was 
probably the hope of some enthusiasts that they would do so, for 
in the introduction to their report of December 31, 1834, they took 
occasion to explain (at page x) : 


It may, perhaps, be a subject of observation with the legis- 
lature, that the commissioners have not attempted to embody 
in the present revision the principles of the common law, any 


further than has heretofore been gradually done at different 
periods of our legislation. This bas not been the result of 
inattention or accident; but the commissioners, on consider- 
ation, came to the conclusion that the questionable utility of 
putting into the form of a positive and unbending text, 
numerous principles of the common law, which are definitely 
settled and well known, was not sufficient to outweigh the 
advantages of leaving them to be applied, by the Courts, as 
principles of common law, whenever the occurrence of cases 
should require it. 

It has been remarked by distinguished American jurists, 
that the common law is peculiarly well fitted to the rapidly 
advancing state of our country, because it possesses in an 
eminent degree the capacity of adapting itself to the gradual 
progress of improvement among us; and that this accommo- 
dating principle, which pervades it, will adjust itself to every 
degree and species of improvement that may be suggested by 
practice, commerce, observation, study, or refinement. 

From these general considerations, which it is unnecessary 
to follow out in detail, it has been thought expedient to leave 


* See his address in Am. Jurist. 
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those important principles as they at present exist, rather than 
to attempt to incorporate them into the inflexible test of a 
written code. 


This first revision of the statutes was so well done that it met 
with the general approval of the Bar and was praised in an 
extended review in the ‘* Jurist” of April, 1835. and following 
this a further campaign was at once begun for the extension of 
the plan of codification to many branches of the common law. 
A considerable quotation from Judge Story’s article in favor of 
such extension in the ‘* Encyclopedia Americana” was quoted at 
length in an article over the initials of Luther Cushing in the 
number of the ‘‘ Jurist” for April, 1836. A series of articles, 
entitled ‘* Codification and Reform of the Law,” began to appear 
in the * Jurist” over the initials **S. F. D.” (evidently S. F. 
Dixon, a subsequent editor of the ‘* Jurist”), the first of which 
appeared in October, 1835. 


Governor Evrret?’s INauGuRAL ADDRESS. 

Edward Everett was elected Governor in the fall of 1835 and 
in his inaugural (House Document No. 6 of 1836) he referred to 
the subject in a way which drew from the editors of the ‘* Jurist” 
the following note : 


To the boldness and ability with which the subject was 
introduced by Governor Everett . . . the friends of codi- 
fication are indebted for the encouraging appearances which 
give them reason to hope for final suecess. 


That portion of Governor Everett’s address relating to general 
codification was referred early in January of 1836 to a committee 
of the legislature, the members of which, after pondering upon 
the subject for about three weeks, reported on January 29, 1836, 
that they favored ‘* a code to be added to the revised statutes and 
constitute a part thereof,” to be prepared under a resolve for the 
appointment of commissioners ** well acquainted with our consti- 
tutions and the nature of popular government, learned in the law, 
but unprejudiced in the favor of the common law as it now exists,” 
and they closed their report with the following rather sanguine 
expression of their expectations, which suggests that the commit- 
tee were endeavoring, however uusuccessfully, to emulate Gov- 
ernor Everett’s style of oratory. They said: 


It is believed that if this great law reform can be accom- 
plished, it will be regarded as the commencement of a new 
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era in the history of our government. A beginning will then 
be fairly made of a republican kind of jurisprudence, and the 
people for the first time will have it in their power to boast of 
living under laws made by themselves through their repre- 
sentatives. As no law would then exist except the Constitu- 
tion of the United States, the constitution of this Common- 
wealth, and the revised code, it would be easy for the people 
to acquire a general knowledge thereof 

The constitutions and the laws would then form a volume 
or two, written in concise, chaste, and elegant language, fit 
to be introduced into our common schools, and constitute the 
book of reading and study for the highest class. So that 
while our children shall be acquiring the rudiments of an 
English education, . . . they may at the same time be 
acquiring a knowledge of our forms of government, constitu- 
tions, and laws. Liberty and popular government will then 
be placed on the broad foundation of knowledge and virtue, 
and the superstructure will be adorned and perfected from age 
to age, exciting the admiration and imitation of the world. 
(House Doc. 17 of 1836.) 


Luther Cushing was not only one of the editors of the ‘** Jurist,” 
but he was also at that time Clerk of the House of Representa- 
tives, and, although he was to some extent an enthusiastic codi- 
fier, he expressed his views of this production over his initials in 
an article in the April number of the ‘‘ Jurist ” as follows: 


The report would not of itself deserve a moment’s atten- 
tion; as evidence, however, of the state of feeling, which 
undoubtedly exists to some extent in this community, in 
regard to the law and the administration of justice, it demands 
a passing notice. It professes to give some reasons in favor 
of codifying the common law drawn from its history; but as 
none of them are founded in fact, they are not of the least 
weight or consequence whatever. 


THE SpectaL Commission OF 1836 anv Its REPORT. 


The result of this situation was the passage of another resolve 
for the appointment by the Governor of a special commission of 
five ‘*to take into consideration the practicability and expe- 
diency of reducing to a written and systematic code the common 
law of Massachusetts, or any part thereof,” and the men whom 
Governor Everett appointed to this commission were Joseph 
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Story, Theron Metcalf, Simon Greenleaf, Charles E. Forbes, and 
Luther S. Cushing. They were referred to in an editorial note in 
the July number of the *‘ Jurist” in 1836 as follows: 


All of these gentlemen are interested in the subject, and 
believe it to be both practicable and expedient to reduce the 
common law to a systematic code. We shall await, with no 
little anxiety, for their report. We anticipate that the course 
of Massachusetts will produce an influence which will spread 
over the United States and perhaps at some distant period 
flow back upon England. 


This commission reported at the end of December, 1836, against 
an attempt at complete codification, but in favor of some plan of 
codification of a considerable number of parts of the common law, 
including the codification of the criminal law, and the substance 
of their report was printed among the book reviews in the 
‘“* Jurist” of January, 1837, and thus circulated quite generally 
over the country. 

In his second inaugural in January, 1837, Governor Everett 
again referred to the subject by calling attention to this report 
and expressing the opinion that ‘‘ Should the legislature direct the 
execution of this great work substantially on the principles pro- 
posed by the commissioners, Massachusetts will be entitled to the 
credit of leading the way in a civil reform of the most important 
character ; and of setting an example which at no distant period 
will be followed by every Commonwealth in this country and 
Europe, in which the common law is administered.” 

The last recommendation of this commission, that of codifying 
the criminal law, was subsequently carried out by the appointment 
by Governor Everett of a commission which reported to the legis- 
lature in January, 1844, the outlines of the penal code of the State, 
as it appears through the successive revisions of the statutes. 

The other plans for codification suggested by the commission of 
1836 were never carried out in this State,* although from time to 





So oe 


*In 1851, after Mr. Field had begun his long agitation in New York, the Commissioners 
on the Practice Act of 1851 (Benjamin R. Curtis, Nathaniel A. Lord, and Reuben A. Chap- 
man) filed their report in which, although dealing particularly with the question of proce- 
dure, they expressed their views in opposition to codification in general. 

The passages on this subject from the Commissioners’ Report were as follows: 

“To borrow a plan (of pleading) from a system of foreign law would be extremely baz- 
ardous and inconvenient. There is an intimate connection between a system of law and its 
modes of procedure. . . . Still less should we be willing to createanew plan. We have 
no such confidence in our own powers as would permit us to engage in such a work. 
Indeed, we have little respect for such a work, in whosoever hands it may be. From the 
days when Mr. Locke created a constitution, down to the production of the last code which 


od 


nan arene 


" te . 
i Se AIR ee a Bil he 


> exe 
ey 





329 


time various portions of the common law have been declared or 
modified by statute and some of the present work of the commis- 
sion on uniform laws is in line with the suggestions of the 
commission of 1836. 

Lemuel Shaw was appointed Chief Justice in 1830. By that 
time the opinions of the Supreme Court were published in advance 
parts, instead of the earlier practice of waiting until enough opin- 
ions had been rendered to fill a volume. It may be entirely a mat- 
ter of conjecture, but it seems a reasonable conjecture, that one of 
the arguments used by Daniel Webster when he went to urge 
Shaw, in the midst of a cloud of tobacco smoke, to accept the 
chief-justiceship against his wishes was that Shaw had the ability 
to explain the principles of the common law in such a way as to 
counteract the enthusiagm for codification, and that it was his duty 
todo it. The sense of perspective which was characteristic of the 
two men, as well as Webster’s account of the interviews * makes 
this conjecture not only reasonable but probable, at a time when 
the subject}was being freely discussed among the leading members 
of the bar; and a brief reference to the structure of the common 
law in the opinion of Chief Justice Shaw in Commonwealth v. 
Temple, 14 Gray, at p. 74, written a few months before the end 
of his thirty years of service, adds force to this conjecture. 

As has been pointed out in Dean Pound’s article on the work of 
Judge Story, already referred to, in the May number of this maga- 
zine, Judge Story published between 1832 and 1845 the follow- 
ing books : 

Commentaries on the Law of Bailments, 1832. 
Commentaries on the Constitution, 1833. 

Conflict of Laws, 1834. 

Equity Jurisprudence, 1836. 

Equity Pleading, 1838. 

Commentaries on the Law of Agency, 1839. 

The Law of Partnership, 1841. 
sills of Exchange, 1843. 
Promissory Notes, 1845. 





came out of the closet of any professor, we believe one important lesson has been taught, 
that all law should be derived, not created; deduced by experience and careful observation 
from the existing usages, habits, and wants of men, and not spun out of the brains even of 
the most learned.” 

After discussing the practice act which they recommended, they continued : 

“It is scarcely necessary to say that the statute which follows has no pretension to the 
name or character of a code of practice. It is simply what its title imports, an act to change 
some of the proceedings, practice, and rules of evidence of the courts of the Commonwealth. 
It may be doubted whether the codification of the law of procedure would have been within 
the authority conferred on the commissioners. But they have not particularly considered 
this, for they are of opinion that it is not expedient to make such a code” (see Report, 
pp. 145-146 and 157). 


* Harvey’s “ Reminiscences of Webster,” 127, 128. 
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The publication of these law books must have had a powerful 
influence in counteracting the effect of the contemporaneous rec- 
ommendations which Judge Story himself was making as to the 
advisability of extensive codification. 

The agitation, having resulted in a successful revision of the 
statutes and in a penal code, subsided in Massachusetts, to 
be revived in New York by the appointment of a commission 
dominated by David Dudley Field in 1848. The idea was vigor- 
ously pushed by Mr. Field for the rest of his life, only to be 
defeated in the form in which he presented it, largely by the efforts 
of James C. Carter. 

The report of the Massachusetts commission was reprinted and 
circulated in New York by Mr. Field in support of his views. 





Tue Eneiisn Royat Commission oF 1866 anp Lorp Hatssury’s 
PrivaTE UNDERTAKING IN 1907. 

In the meantime the subject had been debated among the gods 
in England as a result of the initiative, first of Lord Cranworth in 
1853, and again of Lord Westbury about 1863, and in 1866 a 
royal commission was appointed ‘to inquire into the expediency 
of a digest of the law and the best means of accomplishing that 
object and of otherwise exhibiting in a compendious and accessi- 
ble form the law as embodied in the judicial decisions.” This 
was a large commission of distinguished men — Lords Cranworth, 
Westbury, and Cairns, Sir T. P. Wilde (later Lord Penzance), 
Mr. Lowe (later Lord Sherbrooke), Vice-Chancellor Wood (later 
Lord Hatherly), Sir George Bowyer, Sir Roundell Palmer (later 
Lord Selborne), Sir J. G. Lefevre, Sir T. Erskine May, Mr. 
Daniel, Mr. Thring, and Mr. Reilly. 

A brief description of the work of this commission appears in 
Lord Halsbury’s preface to his great digest of the laws of England, 
the first volume of which appeared in 1907: 





They recommend a digest which they defined as a condensed 
summary of the law as it exists, arranged in systematic order 
under proper titles and subdivisions, and divided into definite 
statements or propositions which should be supported by ref- 
erences to the sources of the law whence they were severally 
derived, and might be illustrated by citations of the principal 
instances in which the rules stated have been: discussed or 
applied. 

The commission after the publication of its first report on 
May 13, 1867, appears to have died out. It propounded 
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various treatises to be sent in as specimens of the digest con- 
templated ; but some litigation ensued with Mr. McLeod, one 
of the writers selected, and no more has been heard of that 
commission since its first report. 

A less ambitious, but very useful course has been pursued 
in taking specific subjects and consolidating various statutes 
in relation to that subject . . . but no amount of human 
ingenuity will ever make a code that will not require exposi- 
tion. 


No further attempt was made to carry out the recommendation 
antil Lord Halsbury himself undertook and completed the work as 
a matter of private enterprise after the beginning of this century. 


Tae Work or James C. Carter. 

The lack of general information as to systems of law, and con- 
sequent lack of any adequate standard of discriminating judgment 
on the part of the bar in general was appreciated by the late 
James C. Carter at the time when the subject of general codifica- 
tion was kept constantly before the country, and particularly 
before the legislature of New York, by the persistent efforts of 
David Dudley Field, already referred to, in support of the civil 
code which had been prepared by the special commission appointed 
in 1848, of which Field was the dominant figure. Accordingly, 
Mr. Carter, who was his leading opponent, prepared, while in the 
midst of active practice, a pamphlet containing a statement of 
reasons against codification, and including a description of the 
structure of the Roman law and of its methods of practical admin- 
istration, with the lesson to be drawn from it, not only as to the 
expediency, but as to the practical possibility of a general codifi- 
cation. This was widely distributed and his arguments led to the 
final rejection in New York of the proposed code, and, tempora- 
rily at least, put an end to the agitation for general codification. 
His argument is interesting to the profession, not merely because 
of the conveniently clear and comparatively simple statement of 
information, but as a striking example of a practical argument 
which convinced men and forms a landmark in the history of 
American law.* 


*The arguments which Mr. Carter framed and addressed to successive legislatures and 
governors which led to the final rejection of the proposed Field code, appear in a series of 
pamphlets, the first of which was issued in 1883 under the title ‘‘ The Proposed Codification 
of our Common Law.” This, the most extended of his printed arguments, is a masterly 
performance. Five years later he delivered an address before the Virginia State Bar Asso- 
ciation published under the title of “* The Province of Written and Unwritten Law,” and in 
1890 an address before the American Bar Association entitled “ The Ideal and the Actual 
in the Law.” All these discussions preceded the preparation of the lectures referred to in 
the text. 
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The facts leading to Mr. Carter’s work are explained in the fol- 
lowing sketch for a possible preface to a book on jurisprudence 
which was found among his papers after his death and is printed 
in the preface to the posthumous volume of lectures entitled, 
‘¢ Law, Its Origin, Growth, and Function,’”’ which he had prepared 
for delivery in the spring of 1905, but which, owing to his sudden 
death, were never actually delivered. 

This draft of a preface is as follows: 





It happened to me many years ago to be appointed by the 
Association of the Bar of the City of New York upon a 
committee charged with the duty of opposing a bill which 
had been introduced into the legislature of that State, entitled 
‘* An Act to Establish a Civil Code.” 

This proposed code purported to be the work of a legis. 
lative commission which had been created by an act of the 
same legislature, adopted many years before, and at the head 
of which was the late David Dudley Field, but it was in fact, 
as he often declared, entirely his own work. This eminent 
lawyer was a man of great intellectual audacity, the worthy 
disciple in that particular of Jeremy Bentham. He would 
not tolerate the suggestion that there was any unsurmountable 
difficulty in reducing into statutory form the entire body of 
the law which governs the private transactions of men. He 
insisted that the whole of it could be embraced in a volume 
of very moderate size and that its adoption would substan- 
tially supersede the necessity of consulting that prodigious 
record of judicial precedent which fills so many thousand vol- 
umes and has been hitherto deemed an essential part of the 
furniture of every complete law library. Moved by the high 
incitements of conferring upon society a benefit so prodigious, 
and, as we may suppose, of achieving for his own name a 
renown like that bestowed upon the great law-givers of man- 
kind, he threw himself into the enterprise of procuring the 
enactment of his proposed code with the greatest energy and 
prosecuted it for years with the utmost persistency. This 
made the task of opposition extremely laborious and the 
chief burden happened to fall upon myself. 

I was thus led into inquiries concerning the distinction 
between written and unwritten law and was unable to find 
that these distinctions had ever been to any considerable extent 
pointed out. 

I was, however, led to entertain much doubt concerning the 
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correctness of the conceptions most widely accepted of the 
nature, scope, and authority, not only of the written, but of 
the unwritten law, and came to think that, notwithstanding 
the number of treatises upon the subject, the original sources 
and nature of what may be called jurisprudence had never 
been sufficiently explored ; in particular the definition of law 
as a command, laid down by Austin and carried out into all 
its logical consequences by him, resting as it does, so far as 
the unwritten law is concerned, upon a manifest fiction, and 
confounding, as it also does, the separate provinces of the 
written and unwritten law, seemed to me to be a fundamental 
error. 

These defects, or errors, as they seem to me to be, in the 
current theories of our jurisprudence, I impute to an under- 
estimate among the members of our profession of the impor- 
tance of theoretical inquiries.* The most distinguished of our 
lawyers and judges are prone to regard with a species of 
disdain any resort in forensic argument to elementary princi- 
ples, and comparatively little attention is given in our schools 
of law to the scientific study of the foundations of our legal 
institutions. 

This is very much to be regretted. To eulogize the law as 
one of the highest of human sciences and yet neglect to 
inquire what kind of a science it is, whether it rests upon 
a priori conceptions or is the fruit of an induction from the 
facts of human experience; whether it is the conscious com- 
mand of a supreme authority, or an unconscious growth in the 
life of human society, is an inconsistency of which professed 
students should not be guilty. 


The interest aroused in me, in the manner above indicated, 
in the theoretic foundations of our law, and my sense of the 
importance of such studies, have moved me to publish some 
of the conclusions which seem to me well founded, and the 
grounds upon which they may be supported. I am not so 


*In view of the more or less common aversion to theoretical inquiries referred to by Mr. 
Carter in the passage quoted, attention is called to the following extract from Mr. Gray’s 
preface to his book on “‘ ‘I'he Nature and Sources of the Law ”’: 

“Some fifty years ago I came across a copy of Austin’s ‘ Province of Jurisprudence 
Determined,’ then little read in England, and all but unknown in this country; and since 
then, although my work has been mainly on other lines, the subject has seldom been for 
long wholly out of my mind. 

The student of jurisprudence is at times troubled by the thought that he is dealing not 
with things, but with words, that he is busy with the shape and size of counters in a game 
of logomachy, but when he fully realizes how these words have been passed and are still 
being passed as money, not only by fools and on fools, but by and on some of the acutest 
minds, he feels that there is work worthy of being done, if only it can be done worthily.” 
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presumptuous as to think them in any way final, or anything 
more than a contribution to a discussion, which, if sufficiently 
stimulated, must be fruitful in most important and serviceable 
truth.* 


JupGe Homes. 

Meanwhile the common law was being studied much more 
thoroughly than it had ever been studied before and probably the 
idea of a general codification was effectually disposed of in the 
minds of a good many men by Judge Holmes in 1886 in his ora. 
tion on the occasion of the two hundred and fiftieth anniversary 
of the founding of Harvard College in which he said: 

**Story’s simple philosophizing has ceased to satisfy men’s 
minds. I think it might be said with safety that no man of his 
or of the succeeding generation could have stated the law in a 
form that deserved to abide, because neither his nor the succeed- 
ing generation possessed or could have possessed the historical 
knowledge, had made or could have made the analyses of princi- 
ples which are necessary before the cardinal doctrines of the law 
can be known and understood in their precise contours and in 
their innermost meanings. 

**The new work is now being done. Under the influence of 
Germany science is gradually drawing legal history into its sphere. 
The facts are being scrutinized by eyes microscopic in intensity 
and panoramic in scope. At the same time, under the influence 
of our revived interest in philosophical speculation, a thousand 
heads are analyzing and generalizing the rules of law and the 
grounds on which they stand. The law has got to be stated over 
again; and I venture to say that in fifty years we shall have it in 
a form of which no man could have dreamed fifty years ago.” 


Joun C. Gray. 

The volume of Mr. Carter’s lectures already referred to was 
published in 1907. In 1909 Mr. Gray’s little volume on ‘The 
Nature and Sources of the Law” was published. In this book, 
remarkable for its brevity, its simplicity, and its directness, Mr. 
Gray refers briefly to the subject of codification as follows : 

**Sec. 16. The common law has often been reproached with 
the lack of precision and certainty in its definitions, but in truth, 
it is a great advantage of the common law, and of the mode of 
its development by judicial decision, that its definitions are never 





* In connection with Mr. Carter’s views cf. W. G. Sumner’s “ Folkways.” 
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the matters resolved by the cases; they are never anything but 
dicta. If at the end of the sixteenth, or of the seventeenth, or even 
of the eighteenth century, there had been definitions binding by 
statute on the Courts; if the meaning of ‘ contract,’ and ‘ malice,’ 
and ‘ possession,’ and ‘ perpetuities’ had been fixed, what fetters 
would have been imposed on the natural development of the law. 
And it is the great disadvantage of a code, that practising lawyers 
and jurists alike are hampered by the cast-iron classification and 
definitions of a former generation, which, in the advancement of 
legal thought and knowledge, are now felt to be imperfect and 
inadequate.” 


Tue Rise or LEGAL ENCYCLOPEDIAS AND DIGESTS IN AMERICA. 

At about the end of the general codification controversy in this 
country, in 1887, the first volume of the first edition of the 
‘“‘English and American Encyclopedia of Law” appeared and 
since that time we have been blessed with, at least, a reasonable 
number of digests and encyclopedias, etc., following, apparently, 
the suggestion of Mr. Carter in his pamphlet of 1883 that a digest 
would be as adequate as a code ‘* and such a work is the proper 


fruit of private labor and enterprise and requires no legislative 
sanction.” 


Tne FounDING OF THE CONFERENCE OF COMMISSIONERS ON 
Unirorm State Laws. 

At about the same time, the Conference of Commissioners on 
Uniform State Laws came into existence and has held regular 
annual sessions since 1892, as explained in the report in the 
February number of this magazine. 

The history of their work appears in the reports of the American 
Bar Association, and, so far as Massachusetts is concerned, is 
briefly outlined in the report in the February number of this maga- 
zine already mentioned. Their most important function at pres- 
ent, in the performance of which their work is demanding the 
practical attention of the country, relates to the development of 
uniformity in commercial law. 


THe PracticaL BEARING OF THE ForREGOING Facts trON CURRENT 
LEGISLATIVE AND JUDICIAL PROBLEMS AND UPON THE WORK 

OF THIS ASSOCIATION. ¢ 
Among the purposes enumerated in the Charter of the Massa- 
chusetts Bar Association is that ‘“‘of furthering uniformity of 
legislation throughout the Union.” In pursuance of this purpose 
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the report of the Massachusetts Commissioners on Uniform Laws, 
showing the gradual progress of the work of the Conference of 
Commissioners, was reprinted in the February number of this 
magazine, and this Association has distributed widely the proposed 
Uniform Partnership Act recommended by the Conference of 
Commissioners, together with explanatory and critical discussions 
relating to it, so that it might be generally considered. In order 
that there may be no misunderstanding on the part of members of 
the Association, it should be noted that the purpose expressed in 
the charter of the Association is that of ‘* furthering uniformity 
of legislation ” in general, and this does not mean that any par- 
ticular ‘‘ uniform law” proposed by the Conference of Commis- 
sioners should be supported by the Association without tbe freest 
discussion. 

The value of some of the uniform laws thus far recommended 
by the Conference is generally admitted, and a number of these 
have been adopted in Massachusetts, as shown by the report 
above referred to. So far as the ultimate object of uniformity is 
concerned, the recent discussions of the importance, not only of 
the uniform laws, but of the uniform judicial construction of the 
uniform laws in different States illustrate the practical difficulties 
of codification and suggest the advisability of cautious discrimina- 
tion as to the subjects and extent of attempts at uniform 


legislation. Some of Mr. Carter’s arguments are worthy of con- 
sideration in this connection. 


These remarks are not intended in any way to discourage the 
admirable and public-spirited work of the commissioners from the 
various States, but the uniform laws which are proposed must be 
carefully considered, not merely by the Conference, but by the 
interested minds at the bar of each state, and criticised freely at 
important points. If this is not done we may find the law not 
only codified, but more or less nationally codified in a way which 
will prevent growth in the same way that general State codes would 
prevent growth under our dual system of government. In view 
of the fact that the period of fifty years, to which Judge Holmes 
referred in the passage already quoted as one in which the law 
would be largely rewritten (as it has been in many ways already), 
has twenty years yet to run, it should be borve in mind that, 
with the present comparatively fluid condition of ideas, a very 
considerable amount of growth may take place in twenty years 
in many branches of the law, and it is still too soon to say that, 
during the remainder of that period, the law on some subjects may 
not be so restated, and a large part of the ‘‘ sources of law” be 
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so codrdinated, and presented to the profession in such a way, as 
to produce more ultimate uniformity along the lines of natural 
growth than can be produced by attempts at uniform legislative 
codification at the present time. 

In this connection the following passage from Mr. Gray’s book 
should be noticed : 


Sec. 596. The enormous number of judicial decisions, and 
the rapidity in their rate of increase, has been so great as to 
indicate that the function of the jurist will rise more and more 
in importance in the common law, from the mere fact that 
the mass of material will become too great for any one to 
cope with it all, and that it can be dealt with only by system- 
atic study directed to particular parts. At the end of the 
eighteenth century the total number of printed volumes of 
reported cases in England, Ireland, the English Colonies, and 
the United States of America was two hundred and sixty. 
At the end of the year 1865 they had increased more than 
twelvefold, to over three thousand, not including the Indian 
Reports, and at the end of the nineteenth century the pub- 
lished reports of decisions in the United States alone were 
contained in about six thousand volumes. 

Sec. 597. The work of the jurist is therefore likely to rise 


in importance during the coming years, and a corresponding 
improvement in the quality of treatises on the law may be 
confidently expected. If the common law has been wise in 
attaching great weight to precedents, it has certainly not held 
out sufficient welcome, I do not say to actual, but to possible 
jurists. 


Sec. 597a. Notwithstanding the difference in the compara- 
tive weight attached to the opinions of judges and of jurists 
in the common and in the civil law, it is a matter of prime 
importance to observe that in both systems alike the develop- 
ment of the law has been mainly due, neither to the legis- 
Jatures on the one hand, nor to the people on the other, but to 
learned men, whether occupying or not judicial position. This 
is well brought out by Professor Munroe Smith in his valuable 
and interesting article on *‘ Problems of Roman Legal His- 
tory,” 4 Columbia Law Rev. 523. 


As this country has produced no better writer of law books than 
Mr. Gray, the present writer ventures the prediction that along 
with the rise in importance of the work of the jurist and the 
“corresponding improvement in the quality of treatises on the 
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law” which Mr. Gray ‘‘ confidently expected,” the next twenty. 
five years will see a very marked change in the direction of greater 
brevity of expression throughout the profession, a change demanded 
both by economic forces and by the necessities of clearer thinking, 
It is submitted that those who doubt the feasibility of greater 
abbreviation without loss of substance or clearness, will find 
their doubts answered by actual demonstration in the writing of 
Mr. Gray.* 


Tue REPORT OF THE COMMITTEE OF THE AMERICAN Bar 
ASSOCIATION ON UniFoRM StTaTE Laws For 1916. 


In the recent Report of the Committee of the American Bar 
Association on Uniform State Laws, which is composed of able men 
from different States, many of whom have served as members of 
the Conference of Commissioners, the following paragraph appears 
on page 666 of the ‘*‘ American Bar Association Journal” for July, 
1916: 


Ninth: (Uniformity not simply a name, but a principle.) 
Uniformity is not simply a name, it is a principle, and a prin- 
ciple which is of the very essence of democracy, if we mean by 
democracy that state of society in which there is one law equable 
in its application to the rights of all men alike everywhere; 
and to achieve that ideal in matters which relate to interstate 
interests or transactions, there must be one law given to all 
the States, and such law must be secured either by federal 
enactment, involuntarily imposed, compulsory upon all States, 
irrespective of their particular desires, or it must be secured 
by voluntary uniform State enactment growing out of the 
deliberate initiative of each of such States. It is the latter 
alternative which we believe the wiser and the safer and the 
only one which is thoroughly consistent with democratic 
conception. 


* For evidence of the gradually developing movement throughout the country in favor of 
greater conciseness of expression, see an article entitled ‘* The Courts and the Paper Mills,” 
by Chief Justice Winslow of Wisconsin in the “‘ Illinois Law Review” for October, 1915; 
**The Welter of Decisions,” by E. H. Warren, “Illinois Law Review,” February, 1916; 
address of Judge Swazey of New Jersey before this Association, printed in the November 
number of this magazine, November, 1915; an extract from the Report of Hon. Henry C. 
Atwill, Attorney General, for 1916, reprinted in the February number of this magazine, 
pp. 18, 19; Report of the Committee on Reports and Digests of the American Bar Associa- 
tion in the “‘ American Bar Association Journal” for July, 1916, pp. 618-656. For earlier 
suggestions in the same direction when American law was in a different formative stage, 
see “North American Review,” volume 29, pp. 425, 426 (October, 1829); and Report of 
Joint Legislative Committee in Massachusetts in 1859 relative to the Judicial System (House 
Document 120 of 1859, pp. 14, 15). 
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The commission closes its report with a recommendation to the 
various state legislatures of ‘“‘a uniform land registration act,” 
‘a uniform foreign probate act,” and “a uniform flag act,” 
copies of which are annexed to their report. 

In a passage already quoted in a foot-note from Mr. John C. 
Gray’s preface, he points out the indiscriminate use of ** words ” 
by some of the acutest minds) Now, granting that the word 
‘* principle ” may be applied in a rather loose sense to what might 
perhaps be more properly described as the * ideal” of uniformity 
of legislation and decision throughout the country, or a large part 
of it, as to certain branches of the law, the writer respectfully 
inquires what principle involves the recommendation of a Uniform 
Land Registration Act, if such an act is recommended, as most of 
these uniform acts appear to be, as a thing to be adopted as a 
whole, rather than as a model suggestion to be used as the basis 
for developing a registration system adapted to local conditions? 
Land registration is necessarily a statutory matter of procedure 
for the protection of rights in real estate of the most local charac- 
ter known to the law. What * principle” requires uniformity of 
detail in such procedure in different states? * The whole system is 
still experimental as to detail, although the value of the general 
plan of registration, as an optional system, has been demonstrated 
for Massachusetts by a test of eighteen years of practical use. 
However desirable it may be that the general idea of registration 
should be encouraged. is it not far better that freedom of experi- 
ment in the testing of details of such a system should be preserved 
for the various state laboratories, than that the development of 
so important a system of procedure dealing primarily with local 
interest and convenience should be centralized ? 

It is respectfully submitted that this subject is a good example 
of one in which the valuable services and careful study of the 
Commissioners on Uniform Laws can be more profitably submitted 
in the form of suggestions to some states than in the form of 
recommendation (with subsequent urging) to all states. 

F. W. G. 

*In the address of Mr. MacChesney already referred to on page 67 he says: 

“ Perhaps one of the advantages of a uniform Land Registration Act not always consid- 
ered is that it would form a necessary basis for a rural credit system in this country similar 
to that of Europe, based on long term farm mortgages, which would thereby become secur- 
ity for bonds or debentures of any Federal system of land banks. With reference to this 
matter, Mr. Eugene C. Massie of Virginia, speaking before the Georgia Bar Association, 
said: ‘ Nothing short of registered title can give to land any of the true attributes of a 


commercial asset. To answer the great public needs, we must make land in a sense 
negotiable.’ ”’ 


This suggestion, however, does not seem to indicate any principle which calls for uni- 
formity of detail of procedure in the present stage of development. 
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THE BOOK ACCOUNT STATUTE OF 1913, CHAP. 288, 


This statute has been recently discussed by the Court in the 
case of Auplan v. Gross, 223 Mass. 152, and as its history is not 
perhaps generally known, a fuller account than has hitherto been 
printed may be of assistance in considering its application. The 
statute reads as follows: 


An entry in an account kept in a book or by a card system 
or by any other system of keeping accounts shall not be inad- 
missible in any civil proceeding as evidence of the facts 
therein stated because it is transcribed or because it is hear- 
say or self-serving, if the Court finds that the entry was made 
in good faith in the regular course of business and before the 
beginning of the civil proceeding aforesaid. The Court, in 
its discretion, before admitting such entry in evidence, may, 
to such extent as it deems practicable or desirable, but to no 
greater extent than the law has heretofore required, require 
the party offering the same to produce and offer in evidence 
the original entry, writing, document, or account, or any 
other from which the entry offered or the facts therein stated 
were transcribed or taken and to call as his witness any per- 
son who made the entry offered or the original or any other 
entry, writing, document, or account from which the entry 
offered or the facts therein stated were transcribed or taken, 
or who has personal knowledge of the facts stated in the entry 
offered. 


It provides that “‘anentry . . . shall not be inadmissible” 
for certain reasons and then provides that the Court before admit- 
ting such entry may, so far as it deems desirable, require additional 
verification of the facts recorded to the extent that the law required 
for the purpose of establishing admissibility before the passage of 
the statute. Accordingly, the statute does not make anything 
admissible which was not admissible before the statute, unless the 
judge is satisfied upon the evidence to admit it as a distinct judicial 
act without requiring the full corroborative support which the law 
formerly required. 

The history of this statute is briefly stated in the Reports of the 
Committee on Legislation for 1913, page 32, and for 1914, pages 
9-11, as follows: 
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‘‘ This subject was proposed to the legislature (in 1913) in the 
following brief form, viz. : 


All books of account kept in the regular course of business 
shall be admissible in evidence in all actions in the Courts of 
the Commonwealth. 


‘* Your committee felt that so unguarded an act was unwise, 
but that the suggestion had valuable possibilities, and they were 
authorized to redraft the bill. Accordingly, several redrafts were 
made, and after consultation with the members of the judiciary 
committee of the legislature the present statute was agreed upon 
and passed.” 

‘¢ The reason for the distinction made by the statute between an 
entry in an account made in the regular course of business and 
‘other statements’ is the ‘circumstantial guarantee of trust- 
worthiness’ discussed in detail by Wigmore (Evidence Section 
1546 and elsewhere), which as a practical matter in ordinary busi- 
ness gives greater probative value to regular entries than attaches 
to casual statements. Of course no rule will eliminate all possi- 
bilities of fraud, but by this guarded statute when administered 
by the presiding judge with common sense we believe one step has 
been taken toward making ‘oursystem ofevidence . . . con- 
formable to the changing convenience of mankind’ (see Thayer, 
‘Preliminary Treatise on Evidence at the Common Law,’ chapter 
on‘ The Present and Future of the Law of Evidence,’ pp. 536, 
537). 

**One of the objects of the statute, of course, was to recognize 
the conditions of modern business under which the old strict law 
of evidence sometimes made it a practical impossibility to collect 
an honest bill because every salesgirl and clerk and sales slip. etc., 
in a department store, or other large business, could not always be 
produced in court. 

‘In the case of Brooks v. Wilson, Mass., the entry was admit- 
ted, not on the question of whether goods were sold and delivered, 
as that was not disputed, but on the issue as to whom credit was 
given. Under the case of Kaiser v. Alexander, 144 Mass. 71, 
the entry was not admissible on this issue prior to the statute. It 
is true that on the issue of giving credit, or in fact on any issue, 
the probative value of an entry may be greater or less according 
to circumstances which may make it advisable for the Court to 
require all the circumstances of the entry to be laid before the 
jury. Bui in view of the control, which is given to the Court, 
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over the use of such evidence, the statute seems to us a good 
one.” 


In addition to what is above stated, the final draft of the statute 
was intended to cover the various points raised in the following 
letters from the late Dean Thayer, criticising an earlier draft of the 
game statute. The members of the Association may be glad to 
have these letters as part of the history of the act. 


7TH FrEBRUARY, 1913. 

Dear Sir: Confirming our conversation with reference to the act to pro- 
vide for the admission in evidence of books of account (Senate No. 370) 
certain difficulties occur to me with reference to the bill. I entirely approve 
of its general purpose, but the form of such legislation seems to me to 
require careful thought, and I think troubles may arise under the act as it 
now stands. 

(1) Ought the question to be left uncertain whether the act is intended to 
apply to criminal cases? You are no doubt aware of the existing uncer- 
tainty as to the statute concerning the declarations of deceased persons. 
See 

Hall v. Reinherz, 192 Mass. 52. 

Woodvine v. Dean, 193 Mass. 40. 
Commonwealth v. Sinclair, 195 Mass. 100. 
Commonwealth v. Stuart, 207 Mass. 563, 568. 


I should think it would be better to deal expressly with this matter one way 
or the other. 

It has been suggested that the statute concerning the declarations of 
deceased persons would be unconstitutional as against a defendant in crim- 
inal cases. I doubt the soundness of this suggestion, but it would seem to 
have greater force with reference to the present act. 

(2) The statute provides that books ‘*shal] not be inadmissible on the 
ground of hearsay.” This leaves them open to any other objection except 
hearsay, as in the case of the statute concerning the declarations of deceased 
persons. That statute was intentionally drawn with this very purpose, the 
idea being to remove the bar of hearsay and no other, lest the statute, other- 
wise construed, should open the doors too wide. 

I am not quite clear how the matter is left in the present bill. Suppose, 
for example, the plaintiff is offering his own book which has not been kept 
so as to be admissible as a shop book under the present law. The objection 
to such a book is not hearsay, but the fact that it is a self-serving declaration. 
As I read the bill this book would not be admissible, and I am inclined to 
think that it ought not to be; accordingly this suggestion is not a criticism 
on the bill, but rather the reverse. I am not sure, however, whether this is 
the result intended by its draftsman. 

(3) While the statute does not expressly say for what purpose the book 
is admissible in evidence, it must mean, as I read it, that the entries are to 
be taken as evidence of the facts therein stated, and if the Court finds that 
these entries were made in good faith and in the regular course of business, 
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the person offering it is entitled to put it in as a matter of right without 
calling the person who made the entries. This strikes me as a real defect in 
the bill and a somewhat serious one. To say that he shall not be required to 
produce the man who made the entries is one thing, and, in my opinion, a 
very proper thing; but to say that he shall be entitled to refrain from calling 
him as a matter of right and force the other side to call him, is a very dif- 
ferent thing. It seems to me clear that this matter ought to be left to the 
discretion of the Court, and that the person offering the book should be 
excused from calling the maker of the entries only when the Court in its dis- 
cretion approves this course. If he is in the jurisdiction and available, the 
Court may well think, and justly think, that he should testify with the book. 

In matters of detail of this sort — indeed in the whole law of evidence — 
the proper course, I believe, is fearlessly to enlarge the discretion of the 
Court. The decisions of our Supreme Court have uniformly emphasized 
the importance of a full discretion in these matters, and have shown the way 
to other courts in this particular. I cannot but think it would be unfortunate 
if a piece of remedial legislation with so worthy a purpose as this should not 
allow more play to the Court’s discretion on such a point. 


Yours truly, 
E. R. THayYrer. 


8TH Fesrvuary, 1913. 
Dear Sir: In writing to you yesterday about the bill to make account 
books admissible I omitted to mention one point which seems to me to require 
thought. 


The statute about the declarations of deceased persons makes it a prerequi- 
site to admitting the declaration that the Court finds it was made ‘‘ upon the 
personal knowledge of the declarant.” Ought not sucha provision to appear 
in the present statute? As it now stands the statute admits entries not only 
when they were made upon the personal knowledge of the person making the 
entry, but also information which he obtained from any source even though 
it be hearsay to the second or third degree. This is a good deal more radical 
than existing exceptions to the hearsay rule, either arising at common law or 
by statute, and the wisdom of it seems open to question. 

Yours very truly, 
Ezra R. THAYER. 
(M.) 


These letters were submitted to members of the Judiciary Com- 
mittee before the act was passed. 

The foregoing letters show that the intention of the framers of 
the statute was not to establish a new ‘rule of evidence” in the 
sense of setting up a statutory test of admissibility. In accord- 
ance with this intention, the words ‘‘shall not be inadmissible” 
were deliberately used instead of the phrase ‘‘shall be admissi- 
ble,” which was used in the bill as originally suggested and quoted 
above, the idea being that the use of the phrase ‘‘ shall not be 
inadmissible” in connection with the rest of the statute made it 
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clear that the old rule of proof was to be relaxed only after the 
performance of a separate function by the judge in deciding that 
he was sufficiently satisfied by the evidence offered as to the history 
of the entry to admit it in evidence without compliance with the 
old rule of proof. After it was so admitted, any lack of cor- 
roboration of the entry would go to its weight rather than to its 
admissibility. Whether this intention was sufficiently expressed 
in the statute as passed, is another question which may perhaps 
properly be considered by the commissioners who are now at work 
on the revision of the statutes. 

For a recent extended note dealing with this whole subject, with 
a full collection of authorities, see Harv. L. Rev. for June, 1916, 
pages 863-866. 

F. W. @. 


THE NEW LIEN LAW. 


By Chapter 306 of 1916 various amendments were made to the 
law relating to liens for labor and material. These amendments 
put the law substantially in the form in which it was recommended 
by the special commission appointed under the resolve, Chapter 
121 of 1914. 

As there has been a great deal of criticism, misunderstanding, 
and complaint as to the meaning and operation of the lien law 
during the past year which has resulted in these amendments, it 
should be explained that the changes which were made in the act, 
as originally reported by the commission, were made after extended 
discussion by the Judiciary Committee during the session of 1915, 
and were made with the unanimous approval of men representing 
substantially all of the different interests involved. In view of 
the unsatisfactory condition of the law prior to 1915 which caused 
constant complaint, it was generally felt that some improved sys- 
tem should be worked out and the commission was appointed for 
that purpose. Necessarily every such attempt is experimental 
and the changes which were made in the act as drawn by the 
commission, by the legislature of 1915 with the approval of the 
various representatives above referred to, were experimental. As 
they did not work well in practice, the legislature of 1916 has 
decided to give the act, substantially as drawn by the commis- 
sioners, its test in practice. 

The reasons of the commissioners for the plan of this law were 
stated in their report, House Document No. 1600 of 1915. A copy 
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of this report was distributed at the time to every member of this 
Association, but, as it may have been mislaid by many members, 
as a number of new members have joined the Association since 
that time, and as the report itself is out of print, the Committee 
believe that many members will be glad to have that part relating 
to liens again called to their attention. ‘The commission reported 
as follows: 


EXTRACT FROM THE REPORT OF THE SpeEcIAL COMMISSION 
APPOINTED TO CONSIDER AND RECOMMEND CHANGES IN THE 
Laws RewatTivE To Liens, MortGaGces, anD Tax TITLEs. 


Matters Involved. — The various matters referred to this commission have 
been the subject during the past few years of much proposed legislation. 
There are many different interests involved, and some of the bills which 
have been proposed have been not only inconsistent with existing legislation, 
but directly conflicting with one another. 

Hearings. — The commission has therefore endeavored, not only through 
the ordinary channel of advertised public hearings, but through informal 
conference at such hearings with representatives of all of the different inter- 
ests involved, to secure the point of view of each, as well as a general 
knowledge of the situation. To this end it has held hearings in Boston, 
Springfield, Pittsfield, Fall River, and Worcester, at which it has heard rep- 
resentatives of different labor unions, of the Federation of Labor, of the real 
estate exchanges, the bar associations, textbook writers, the Master Builders 
Association, individual contractors and contractors’ associations, men engaged 
in suburban development, men making a business of construction loans, 
material men, conveyancers, counsel and treasurers of codperative banks, 
savings banks, and trust companies, tax collectors and the Tax Collectors 
Association, corporation counsel of various cities, the Association of City 
and Town Solicitors, assessors, and individual tax title buyers. Several of 
these organizations were requested to appoint special committees to confer 
with the commission, and did so, to the great convenience, as well as advan- 
tage, of the commission. 

Local Conditions.— The situation with regard to the various matters 
referred to the commission differs materially in different portions of the 
Commonwealth. Some communities are entirely unaffected by any of these 
matters, while with others they constitute very serious problems. The prob- 
lems themselves also differ materially in different communities. In some of 
the country counties there is at present no difficulty, because of the present 
lien law, in obtaining loans for construction purposes from any of the banks, 
while in other communities no money can be obtained at all for building 
from any bank or trust company, or from private individuals at other than 
an oppressively high rate of interest. In some communities there has not 
been a tax sale for twenty-five years; in others, hundreds of titles have to 
be taken over by the municipality every year. Under these circumstances it 
is obvious that in framing any legislation, due regard must be had to its 
effect upon all portions of the Commonwealth. 

Conflicting Interests. —The commission has been greatly impressed with 
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the reasonable attitude of most of the representatives of these varying and 
conflicting interests, and their agreement after, though not until after, 
becoming acquainted with the point of view and the actual conditions affect- 
ing the others, that only such legislation should be attempted as will tend to 
afford general relief to all. Banks, contractors, and landowners all agree 
that the individual mechanic should have his wages assured to him out of the 
property so far as its increased value is the direct result of his labor. On 
the other hand, the labor men do not desire legislation nominally intended 
to protect their interests, but which results in the refusal of banks and indi- 
vidual capitalists to loan money for building purposes, and thus prevents the 
very construction upon which they depend for work. 

Changed Conditions. — While there has been very little change for many 
years in the substantive provisions of the lien law, and of the statutes affect- 
ing sales for taxes, the conditions and methods of business have in certain of 
the urban communities undergone such radical change and transformation 
that the present lien laws and tax laws not only fail entirely to protect those 
for whose advantage alone they were created, but in practical operation 
to-day act materially to their disadvantage. In other communities, on the 
other hand, where conditions have not materially changed, the operation of 
the law has not materially changed either, 

Liens for Labor Performed. — In the metropolitan district labor is largely 
unionized, and the individual mechanic seeks and obtains his remedy for 
unpaid wages through the rules and the action of his union. The delay and 
expense of the enforcement of an individual lien has within this district 
become prohibitive, and the mechanic’s lien for the benefit of the individual 
mechanic is no longer used. Where responsible contractors are involved no 
liens are ever claimed. Where there is any question of responsibility the 
practice has become established of demanding a bond for the payment of 
the labor. In municipal contracts such a provision already exists by statute. 

Bonds.—In private business, also, a faithful performance bond has 
become an inexpensive, efficient, and customary factor. It is now proposed 
that this provision be made mandatory in all cases, and that every contractor 
before beginning any work of construction or repair shall file a bond to 
protect wages. A bill to this effect was submitted to the commission, and 
such a bill has already been independently introduced for your considera- 
tion. The commission believes that there is value in the idea, and that for 
the same reasons, and to the same extent, that it has been adopted in actual 
business operations it should receive the sanction of statutory authority, and 
be used further to relieve the land from the burden of liens. The commis- 
sion does not believe, however, that it should be made mandatory. It can- 
not be used to advantage in many communities, and it would prove a great 
hardship to many small contractors, especially in the country counties. The 
small but efficient contractors should be encouraged, and not impeded, in 
carrying on a legitimate business which is to the great advantage of the com- 
munities in which they dwell. Many of the large contractors of the present 
day began in asmall way and without facilities which would enable them to 
comply with such a bond as is proposed. On the other hand, in the metro- 
politan district the requirements of a bond could readily be complied with. 
None of the responsible contractors object to it. The burden of the expense 
would simply be transferred to the landowner. He, as an offset to this 
expense, and it would be well worth it to him, would secure thereby immu- 
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nity from lien. In the erection of a single building of moderate cost in a 
community where people are well known to one another, it is possible and 
usual for an owner to know who is to work upon his building, and whether 
or not there is the likelihood and possibility of liens. In the metropolitan 
district, on the other hand, that is utterly impossible, and it is the element of 
uncertainty, more than anything else, that constitutes the present evil under 
our existing lien law. The commission recommends that any contractor or 
other persons in interest may file with the register of deeds a bond, to the 
amount and with sureties as approved by the building commissioner, or 
where there is no building commissioner by a master in chancery, for the 
payment of wages for labor to be performed, describing the land, the 
owner, and the contract with such accuracy as is now required for a convey- 
ance of land, and that thereupon such land shall be exempted from any lien 
for labor performed. The enforcement of the bond should be by proceed- 
ings in the Superior Court in equity, brought by any party in interest on 
behalf of himself and all other beneficiaries who shall become parties 
thereto. (Hunter v. Boston, 218 Mass. 535, at page 541.) 

Lien Retained where no Bond. — It has been strongly urged upon the 
commission that no other provision for the protection of an individual 
mechanic is necessary. The amount of money actually obtained through 
the filing of mechanics’ liens is undoubtedly small, and the cost to the com- 
munity therefor is, under present conditions, startlingly large. In the 
county of Suffolk during the past year 394 claims of lien were filed, involv- 
ing about $60,000. Figures submitted to the commission tend to show that 
in the same county during the same period there were construction loans 
recorded to the amount of over $15,000,000, the extra interest upon which 
over and above the ordinary mortgage interest amounted, according to the 
evidence before the commission, to not less than $1,500,000. Fully one- 
half of this extra amount can fairly be attributed to the risk from liens. It 
is argued that $750,000 is a large sum to pay for the collection of $60,000, 
even accounting for the protection indirectly afforded by the lien law where 
no liens are filed. Possible liens for labor and material furnished are com- 
paratively few and definite, and as to them reasonable protection can be 
afforded of record as hereinafter suggested. The indefinite and unascer- 
tainable element is that of possible liens for labor performed. The uncer- 
tainty and excessive cost of this to both parties, at least in Suffolk County, 
can be largely obviated by the foregoing provisions for bonds. 

The commission, nevertheless, agrees that the effect of the mechanic’s lien 
law is as much indirect as direct, and that it would not be to the advantage 
of the community to repeal it. The necessities of the individual mechanic 
in those communities where labor is organized can well be taken care of by 
the above recommendation in regard to bonds. In communities where labor 
is not organized the lien is needed, and can be, and is, enforced without 
undue delay or cost. Wherever a bond is practicable it can be given; 
wherever it is not, the lien should remain. 

Time Limit. — The time within which the work must be done for which a 
lien lies should, however, be made definite. If a laborer chooses not to col- 
lect his pay weekly, as he now has a right todo, but from choice or the 
necessities of his employment permits his employer to become his debtor, 
there is no reason why he should have the property of a third person as 
security for more than three weeks’ labor. The commission recommends 
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that liens for labor performed be limited to three weeks’ labor actually per- 
formed within the four weeks next preceding the date of the filing of the 
statement of lien in the registry of deeds. 

Contracts. — Mechanics’ liens were originally created in Massachusetts by 
Chapter 156 of the Acts of 1819, entitled, ‘* An Act securing to mechanics and 
others payment for their labor and materials expended in erecting and re pair- 
ing houses and other buildings with their appurtenances.’’ 

Written. — This act expressly provided that ‘* such lien shall not attach 
unless the contract is made in writing and signed by the owner of the land 
or by some one duly authorized by him, and recorded in the registry of 
deeds for the county where the land lies.” 

Oral, — This situation continued until the passage of Chapter 343 of the 
Acts of 1851, which introduced the element of an oral contract of which 
there may be no record or notice in the registry of deeds. By Chapter 307 
of the Acts of 1852 it was provided that such lien should not avail against 
any mortgage actually existing and duly recorded prior to the date of the 
contract under which the lien is claimed. 

Result. — This left the matter of priority dependent upon facts not of 
record: and the question of the existence of oral or written contracts, of 
which no one can have knowledge except the parties thereto, has given rise 
to animmense amount of litigation to establish as a question of fact the 
matter of priority between the date of the contract and the recording of the 
mortgage. 

Notice. — At present, in the metropolitan district at least, the lien is used 
largely for the benefit of fraudulent or irresponsible contractors. The 
materialman does not have a lien unless he gives notice of his intention to 
claim one. The same provisions should extend to the contractor. It is not 
the policy of the law, and it was never the intention of the lien statutes, 
that the property of one citizen should be made primarily liable for the indi- 
rect indebtedness of another. Where an owner builds his own house and 
makes his own contracts, his liability is direct, and there is no reason why 
his land should not be responsible for the value that is added to it to 
his own knowledge and in consequence of his own contracts. There is no 
reason, however, why a tract of land should be made liable for the indebted- 
ness of persons with whom the owner and mortgagee have not only not had 
any direct relations, but of whose work and contracts it is impossible for 
them to have any authoritative information. 

Banks. — The lien at present attaches in consequence of contracts which 
may precede the giving of a mortgage, or even the acquirement of title to 
the land. It is because it is impossible to tell whether liens actually exist or 
not, and if so for whose benefit, that banks will not loan money, and con- 
veyancers will not pass title to land on which building operations exist. 
The result is an enormous loss to the community, not only because of the 
increased expense of construction loans, but because of the resultant decrease 
in the amount of building. In the country counties, where people know one 
another, there is no trouble. Banks in making loans rely largely upon the 
individuality of the owner and the contractor. In the metropolitan district 
this is not so, nor can it be so. There, titles are largely held, and legiti- 
mately held, in the names of straw men for the purpose of mortgage loans 
and building contracts. Land has lost its personality. The record title is 
the only thing that can be depended upon, and this, so far as liens are con- 








cerned, is of no protection because the existence of liens rests entirely upon 
matters of contract outside the record and not in any way ascertainable. 
For this reason banks are justified in refusing to make loans for construction 
purposes. The commission finds that in Suffolk County none of the savings 
banks and none of the trust companies will loan for building operations at 
all, and none of the codperative banks, except against the protests of their 
counsel. 

Codperative Banks. — Indeed, it is difficult to see how codperative banks 
can loan under present conditions. Their only authority is section 24 of 
Part IV. of Chapter 623 of the Acts of 1912, that for every loan ‘a note 
shall be given secured by a mortgage of real estate unincumbered by any 
mortgage or lien other than municipal liens or such as may be. held by the 
bank making the loan.” This is impossible under the present state of the 
law. It is an absurdity for the law to in one place demand that the savings 
banks shall invest in first liens only, and in another place prevent their doing 
80. 

Time Limit.— Not only is it uncertain when the contract was made under 
which a lien may attach, but it is also entirely uncertain when it may end. 
Where building operations are on a large scale, involving suburban develop- 
ment, or the building of a series of apartment houses, it is impossible for a 
purchaser or mortgagee to tell, even concerning an actually completed build- 
ing, that a lien may not exist upon it enforceable until the final completion 
of other buildings distant, not only on the ground, but many months subse- 
quent, in time. With a single building, also, unimportant and final details 
of work may be continued, and with them the right to enforce a lien for the 
whole work until long after a building has been apparently finished and a 
certificate that it is finished has been sworn to in perfectly good faith. 

Subcontracts. — There is no reason why subcontractors should not exer- 
cise the same business judgment, and take the same business risks, in build- 
ing operations that is taken by every other business man in every other form 
of work; and there is no reason why a careless or improvident contractor 
should be secured out of some one else’s property who has neither control 
over, or even knowledge of, his contract. Both contractors and materialmen 
should be protected by a lien on property whose value has resulted largely 
from their own work and material, provided, however, that they give notice 
of their contract in a simple and definite form, so that owner and mortgagees 
may act with knowledge of what they are doing. At present a man may 
maintain a lien without any notice thereof appearing on the records to one 
searching the title. 

Materialmen.— Subcontractors naturally object to giving up their present 
advantage over every other creditor. The materialmen object to the require- 
ment of the present law, which obliges them, but not other contractors, to 
give notice, but the remedy they ask for is not that all creditors be placed on 
the same basis, but that the requirement of notice be repealed as to them. 
The commission finds that in the present state of the law the materialmen 


do not in fact take advantage of the lien, because as a business proposition 
they cannot afford to give the notice which is not required of other contrac- 
tors. Materialmen and contractors argue that one who has contributed 
directly to enhance the value of another’s property should have a lien 
therefor. If the contractor and the owner were the only parties in interest, 
as was the case when the act was originally passed, this would be true, but 
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business conditions have changed. Other people’s money, as well as other 
people’s building material, go into construction to-day. It is argued on 
behalf of the materialmen and contractors, that it is merely a question 
between them on the one side, pursuing a legitimate business for profit, and 
a bank on the other, doing exactly the same thing. Thatis not the situation, 
however. Savings banks are not private enterprises, nor is their capital 
private capital. Theirinvestments are most carefully regulated and limited 
by law. It is a matter of public policy that they should encourage, and care 
for, the savings of the people; that these savings should be invested in 
securities that are absolutely safe; and further, that they should be utilized 
for the general good of the community. They have at present a reasonable 
excuse for declining to fulfil one of their most important functions. This 
excuse should not be allowed to remain merely in order to secure a peculiar 
advantage to one class of creditors in development or building enterprises. 

Purchasers. — There is still another interest which has not been con- 
sidered. At the time when the lien law was enacted, and at the present time 
in most of the country counties and in most of the other States where the 
present, or a similar law still works no injustice, building is done principally 
by an owner for his own occupancy. Throughout the metropolitan district, 
however, building is done largely for the purpose of sale. It is necessary 
to the success of such development that a purchaser and his mortgagee 
should be able to rely upon the public record. A real estate mortgage is no 
longer a sign of financial distress. It is a legitimate, proper and necessary 
aid in urban development. 

Publie Records. — The whole tendency of the law in its every branch, as 
business methods have developed and become more complicated, has been 
toward the exclusion of oral contracts involving uncertainty, dispute, and 
probable litigation, and in favor of written instruments and public notice by 
means of the public records. This is true of the law of evidence, of the 
law of contracts, and particularly of the law of real property. It underlies 
our entire recording system. The language of the preamble of the Provin- 
cial Statute of 1697, which provided that all deeds must be recorded, and 
that otherwise they should be invalid except only as against the grantors and 
their heirs, is significant: ‘* For the prevention of clandestine and uncertain 
sales of houses and lands, and to the intent that it may be better known 


what right, title, or interest persons have in and to such estates as they shall 
offer to sale.” 


Notice of Lien.— The commission does not believe that there is any 
injustice in requiring of every materialman and contractor the same notice 
as is required of every one else in dealing with land. The commission does 
net believe that it is either necessary or advisable, as has been urged upon it, 
that, as in the original lien law, the contract itself should be recorded. It 
does, however, believe that a notice, not unlike the notice of lis pendens, is 
a reasonable requirement. If it should turn out that it is more to the advan- 
tage of materialmen and contractors, as a business proposition, to waive their 
right to liens rather than to record such notice, then that result would seem 
to the commission merely to demonstrate the fact that the lien is not really 
needed. Until that isdemonstrated by experience, however, the commission 
does not believe that the lien provisions should be repealed. 

The commission believes that the materialmen should have relief, but that 
this can be secured without giving them an undue advantage over all other 
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interests. This can be accomplished by transferring the proceedings for the 
enforcement of liens to equity, where they properly belong, and by giving 
to materialmen and subcontractors the benefit of the lien and the right to 
enforce it. 

The commission recommends that no lien shall attach for materials or 
labor furnished unless the person who contracts with the owner to furnish 
them before so doing files in the registry of deeds a notice of having entered 
into a contract or agreement therefor, stating, with such definiteness as is 
now required for a conveyance of land, the tract of land affected, the nume 
of the owner of record, the persons with whom such contract or agreement 
has been made, and the date within which it is to be performed. 

Notice of Petition to Enforce and Dissolution. — The commission further 
recommends that notice of filing petition to enforce lien shall be recorded in 
the registry of deeds, and that the filing in the registry of deeds of a certifi- 
cate of the clerk of the court in which any petition to enforce lien is pending, 
that no action has been taken therein for a period of over one year, shall be 
effective to dissolve the lien. 

Enforcement. — There is at present unnecessary uncertainty and difficulty 
in the enforcement of liens because of a conflict of jurisdiction. Prior to 
1879 all proceedings to enforce a lien were in the Superior Court. In 1879 
police, district, and municipal courts, where the claim did not exceed $300, 
were given jurisdiction. By successive amendments and enlargements of 
the jurisdiction of the various courts, a petition to enforce a lien of less than 
$1,000 may be brought in a police, district, or municipal court, or if it is less 
than $2,000 may be brought in the municipal court of the city of Boston, 
which court now has jurisdiction over Suffolk County. 

Conflict of Jurisdiction. — This state of affairs results: a petitition may 
be filed in the municipal court of the Dorchester district to enforce a lien on 
a piece of real estate in the Dorchester district of Boston; another petition 
may be filed on the same piece of property in the municipal court of the city 
of Boston; and a third petition may be filed in the Superior Court of the 
county of Suffolk. From the municipal court for the Dorchester district an 
appeal lies to the Superior Court. No appeal lies from the municipal court 
of the city of Boston. It is the intent of the lien law that all of the liens 
shall be tried in one action and in one court. This is at present impossible. 

Equity Jurisdiction. — The whole proceeding is equitable in its nature, and 
should be handled in the equity court. Under present conditions lien cases 
frequently result in proceedings being brought in equity. The law which 
provided for bonds in municipal contracts made no provisions whatever for 
their enforcement. It has been easily taken care of, however, in equity. 

Remedy. — The commission recommends that exclusive jurisdiction in all 
lien cases be given to the Superior Court in equity, and the proceedings 
brought, as in the case of bonds, by any party in interest, in behalf of him- 
self and all other beneficiaries who shall become parties in accordance with 
the decision of the Supreme Court in the recent case of Hunter v. Boston 
cited above. 

Extent of Lien. — Where there is a single general contract, as is the case 
in most legitimate building enterprises, the lien of the contractor for material 
and labor furnished would in equity cover the rights of all subcontractors. 
This would obviate the present uncertainty, and it would not be necessary 
to cumber the records with notice of contract on their behalf. Where an 
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owner or builder prefers to deal with many separate contractors, as is now 
the case with most of the illegitimate building schemes that have been 
brought to the attention of the commission, he cannot complain if the records 
give due notice of that fact to purchasers and other creditors. 


CRIMINAL REMEDIES IN MASSACHUSETTS FOR FAIL- 
URE TO FURNISH SUPPORT. 

Report NuMBER 7 OF THE COMMITTEE ON LAW AND PROCEDURE OF THE 
ASSOCIATION OF Justices oF District, Po.ice, aNp MUNICIPAL 
Courts. 

This monograph of about fifty pages, prepared by the committee 
above referred to, which consists of Hon. Henry T. Lummus of 
Lynn, Hon. John H. Burke of Boston, Hon. Charles Almy of 
Cambridge, Hon. Frank A. Milliken of New Bedford, and Hon. 
Charles L. Hibbard of Pittsfield, is a very carefully-prepared 
pamphlet containing the history of the Uniform Desertion Act, 
the Illegitimate Children Act, and tle Destitute Parents Act, with 
a comparative study of the decisions on the various questions 
involved under them from different parts of the country, much 
common sense, and many practical suggestions resulting from 
experience in administering the present statutes and those which 
preceded them. It is a very valuable contribution to a part of the 
law, the sound administration of which is as important as it is 
difficult. Accordingly, reprints have been obtained which will be 
sent, under separate cover, to all the members of the Association. 

The Committee of Justices who prepared this report deserve 
great credit, and it is to be hoped that this evidence of thorough 
work following upon the carefully-prepared report of the work of 
the Boston Municipal Court, which was issued last winter, will 
have a marked influence in inspiring greater confidence among 
many members of the bar in the future development of the lower 
courts. 

Such work as this demonstrates the value to the community of 
the existence of the Association of Justices in the interest of more 
thorough and more uniform standards of work and administration 
throughout the lower courts of the State. The annual appropria- 
tions by the legislature for the expenses of that Association are 
well deserved. 

F. W. G. 











THE NEW RULES OF THE FEDERAL DISTRICT 
COURT FOR CIVIL BUSINESS. 

The Massachusetts District Court has for the first time in its 
history promulgated definite rules of practice. To be sure, since 
the absorption of the Circuit Court by the District Court the 
latter has proceeded under the old Circuit Court rules, but, except 
for that, the district judges in Massachusetts have always delib- 
erately abstained from tying their hands by set rules. With the 
inheritance of rules from the Circuit Court, however, this golden 
age of unfettered procedure came to an end; and, as the rules 
thus inherited were not in all respects applicable to the new condi- 
tions, the present revision became inevitable. 

Rule 1 deals with the bar of the court. The first paragraph is 
substantially new : 

1. Attorneys and counsellors heretofore admitted by the Circuit Court in 


this district, or heretofore or hereafter admitted by this court shall constitute 
the bar of this court. 


The Circuit Court rules contemplated a circuit bar rather than 
a district bar. An attorney admitted in any district of the First 


Circuit, that is, in Maine, New Hampshire, Massachusetts, or 
Rhode Island, was a member of the bar of the circuit, and by 
virtue thereof he was permitted to practise in the District Court 
in any of those districts. The new rules of the District Court in 
Massachusetts do not curtail this privilege. Members of the bar 
of the old Cireuit Court for the First Circuit are now members of 
the Massachusetts District Court, no matter where they were 
admitted; but the privilege ends there. Attorneys who were 
never admitted to the Circuit Court do not now acquire member- 
ship in Massachusetts by admission in another district. They 
must be admitted in Massachusetts, and one of the requirements 
for admission here is that they shall be residents here. 

There are slight changes in the wording of the succeeding 
paragraphs of Rule 1, but they require no comment, as they are 
simply such as serve to make a local rule out of one which had 
been general throughout the circuit. 

Rules 2, 3,4, and 5 remain as before, but the last paragraph of 
Rule 6 is new: 

6. 
SECURITY FOR COSTS. 


Except as otherwise directed by law, whenever all the plaintiffs in proceed- 
ings at common law or in equity reside without the district, any defendant 
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may, within one calendar month after his appearance, enter an order as of 
course for security for costs to be furnished within one calendar month after 
notice thereof by the clerk, in not over two hundred dollars, by a surety to 
be approved by the clerk, or by a deposit in the registry ; but the Court, org 
judge thereof, may direct new or additional security, or strike out or modify 
such order. On failure to give such security the proceedings shall be dis- 
missed, unless the Court or judge impose further terms in reference thereto. 

In cases not provided for by this rule or by the rules promulgated by the 
Supreme Court, the security to be given shall be ordered in the particular 
case. [For security for costs in admiralty cases, see Supreme Court Admi- 
ralty Rules. ] 


The next change to be noticed is Rule 9, which is entirely new: 


9. 
NOTICE OF FILING. 


When an answer, demurrer, plea, declaration in set-off, or motion, is filed, 
notice in writing thereof shall be sent on the same day by mail or otherwise 
to the adverse party. 


This merely adopts in the federal practice a rule of the Superior 
Court of Massachusetts, which commended itself to the District 
Court. 

The first paragraph of Rule 10 is as follows: 


1. All pleas and motions in abatement or to the jurisdiction shall be filed 
two days after the return day of the writ or other process, but further time 
may for good cause be allowed. But if an order to plead is entered under 
Rule 8, any plea or motion in abatement or to the jurisdiction must be filed 
within the calendar month there referred to. 


The last sentence of this paragraph is new. Orders to plead 
have long been familiar in federal practice in Massachusetts, giv- 
ing a plaintiff a right to compel answer by the defendant within 
one calendar month after the plaintiff has made service and filed 
his declaration. ‘This new clause in Rule 10 brings other plead- 
ings than the answer explicitly within the scope of orders to plead. 

Rule 11, as now revised, is new in that it establishes a new date 
(February 15, 1916) as of which the State practice in suits at law 
is adopted in the Federal Court. The like date under the Circuit 
Court rules was February 2, 1903, the date when the last Circuit 
Court rules were entered. The Supreme Court has held that the 
conformity clause of the Revised Statutes does not compel the 
federal courts to alter their practice according to every fluctu- 
ation in State practice. The date, therefore, at which, for the 
purposes of the federal practice, the State practice crystallizes, is 
important. The words applying this rule specifically to ‘all 
rights to bring cross action” and ‘‘in relation to rights of setoff 





of judgments ” are also new to this revision. The thirty-first day 
of December, 1911, referred to in the third paragraph of the rule, 
is the date the Circuit Court went out of existence. 

The first paragraph of Rule 12 has been revised by the intro- 
duction of the clause italicized : 


12. 
TRIALS ON ISSUES OF FACT AND CALENDARS. 


1. Any proceeding at law duly entered shall be in order for trial on 
issues of fact after three calendar months from the commencement thereof, 
and not sooner except by agreement of parties approved by the Court; but 
such period shall not begin to run in favor of any plaintiff until he has filed 
his writ and declaration or petition. 


The new clause gives a degree of elasticity to the provision 
that a law case shall not be tried until it has been three months on 
the docket. 

Rule 13 governing amendments has not been changed, but a 
paragraph has been added explaining that it is inapplicable in 
admiralty and equity, as those two subjects are governed by the 
Supreme Court rules in admiralty and equity. 

In Rule 15 the requirement of notice of filing writings requir- 
ing proof ** twenty days before trial of the issue to which such 
writings relate” is new. There are also some changes of phrase- 


ology, adepted partly for the sake of clearness and partly to 
confine the rule to ‘‘ actions at law,” the equity rules having 
superseded it in equity. 

The first paragraph of Rule 16 has been revised by excluding 


“Sundays and holidays” from the computation of three days 
allowed for motions for new trials. This the Court had already 
read into the rule as it stood. 

Rule 17 is entirely new to federal practice in Massachusetts, but 
it merely adopts a local practice of the Superior Court: 


17. 
MOTIONS. 


The Court will not hear any motion grounded on facts, unless the facts 
are verified by affidavit or are apparent upon the record and the papers on 
file in the case, or are agreed and stated in writing signed by the parties or 
their attorneys. The same rule shall be applied to all facts relied on in 
opposing any motion 


Rule 18 as to ** Further Hearings” is modified to confine it to 


actions at law, as in equity the practice is controlled by the equity 
rules. 


New Rule 19 is as follows: 





BILLS OF EXCEPTIONS. 

Bills of exceptions to any ruling of the Court shall be filed, and notice in 
writing thereof given to the adverse party within twenty days after the ruling 
is made, or in case of rulings made during a trial or hearing on the merits 
within twenty days after the verdict of the jury or finding by the Court, 
unless the Court or judge shall otherwise order; and it or he may for good 
reason allow a period therefor beyond the term or after judgment. 

When a bill of exception has been filed and has remained without action 
thereon for three months, the clerk shall forthwith notify the parties inter- 
ested that unless within thirty days thereafter the bill of exceptions is pre- 
sented for allowance to the judge before whom the case was tried, or, if he is 
not available, to some other judge, it will be dismissed and judgment will be 
entered as though no exceptions had been filed. 

If within said thirty days the bill of exceptions is not allowed or an order 
extending the time for hearing and allowance thereof made, the exceptions 
shall be dismissed as of course and judgment entered as though no bill of 
exceptions had been filed. 


This rule has been completely revised. partly in the direction of 
liberality. and partly in the direction of strictness. It gives 
twenty days instead of seven for filing a bill of exceptions ; but it 
checks the practice, of which the old dockets give abundant evi- 
dence, of letting bills of exceptions lie without action for an indefi- 
nite period, thereby, under the rule as to judgments, preventing 
the entry of judgment in the case. ‘The clerk must now notify 
the parties when a bill of exceptions has remained without action 
for three months; and unless it is allowed by the judge within 
thirty days thereafter, or the time for allowance is extended by him, 
the exceptions are dismissed, and judgment is entered. 

Rule 20, regarding bail and attachments, has been modified 
only to the extent of giving to the clerk, as well as the judge and 
the United States commissioner, to whom the rule restricted it, 
power to approve bonds to dissolve attachments. 

Rule 22 is as follows: 
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JUDGMENTS. 

When no special award of judgment is otherwise made, judgment shall be 
entered as of the last day of the term, provided, however, that this rule 
shall not apply in cases where the time for filing exceptions has not expired 
or where the allowance of exceptions is pending, and provided, further, that 
judgment on default for non-appearance shall not be entered except upon 
motion or after such notice as the Court shall order. 


This rule is new from the proviso on. The provision that judg- 
ment shall not be entered where a bill of exceptions has been filed 
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or may still be filed, is merely a statement of a decision of the 
Court under the old rules that such a proviso must of necessity 
be implied in the rule as it stood. The provision that judgment 
by default for failure to enter an appearance shall not be entered 
except upon motion or after notice to the party in default, is 
designed to give the Court power over such a case after the 
expiration of the term, under circumstances where hardship would 
otherwise result. In the federal courts, when judgment has been 
entered and the term at which it was entered has expired, the 
Court is without power to vacate the judgment, no matter how 
great the hardship resulting from the default or how innocent the 
oversight through which it was incurred. Under the new rule 
failure to enter an appearance cannot operate automatically to 
bring about such a result. 

New Rule 23, which had been applicable only in equity, has 
been extended to admiralty. As now worded the rule is as 
follows : 


23. 
FINAL AND APPEALABLE DECREES. 

Whenever any decision is entered in an equity or admiralty cause, dismiss- 
ing a bill or libel or any part thereof, or granting final relief, or directing an 
interlocutory decree appealable in its nature, there shall be a formal decree 
giving effect thereto. The party in whose favor the decision is made shall 
file a draft decree within such time as the Court or judge may fix, and the 
alverse party may file corrections thereof within such additional time as 
may be fixed, and both shall forthwith be submitted to the Court or judge 
for action. The parties may waive such draft decree and corrections thereof ; 
but in every case there shal! be a formal decree, and the entry thereof, the 
date of such entry, and the fact that such entry was ordered by the judge, 
and by which judge, shall be plainly shown by the docket and the record of 
the cause. 


New Rule 25 relates to printing records and briefs. Aside 
from a slight revision of phraseology, this rule is unchanged except 
in two particulars. First. the last sentence of the first paragraph 
provides 


‘Every brief of more than 20 pages shall contain on its front fly-leaves a 
subject index with page references, the subject index to be supplemented 
by a list of all cases referred to, alphabetically arranged, together with 
references to pages where cases are cited.” 


Second, a proviso is added at the end of the seventh paragraph— 


‘*that the clerk shall not receive such fee for any portion of the record not 
printed by him which the parties agree in writing to be a copy of the original 
thereof.” 
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This provision is designed to prevent the hardship of a charge for 
proofreading, etc., when there has been none. Such a charge 
the Court had decided the clerk was obliged to make under the 
rule as it stood. 

Rule 27 is entirely new. It follows the Massachusetts ‘+ Simpli- 
fied Procedure” Act, St. 1913, § 5, which frees the Court from 
the restrictions of the established doctrine, previously laid down 
in the State courts of Massachusetts and elsewhere, that inferences 
are not to be drawn from an agreed statement of facts: 


27. 
CASES SUBMITTED ON AGREED FACTS. 

In all cases submitted to the Court upon agreed facts, or upon agreements 
or stipulations as to facts, testimony, or evidence, it shall be assumed, in the 
absence of express agreement to the contrary, that the Court is given power 
to draw inferences of facts from the facts, testimony, or evidence agreed or 
stipulated. 


ADMIRALTY. 

Although, as has been said, the District Court has never before 
published definite rules of practice, it had from time to time 
adopted certain rules of procedure in admiralty. These rules 
have been appended to the new rules, and appear now in print for 
the first time. 


BANKRUPTCY. 

In bankruptcy also the District Court had adopted certain rules 
which were in print for distribution in leaflet form. These now 
appear in the new edition of the rules. 

Of these bankruptcy rules, No. 17, providing for a typewritten 
list of creditors and addresses in triplicate is new. It is designed 
to supplement the eccentricities of hand-written schedules by a 
legible alphabetical list of creditors for convenient reference. Rule 
6 has also been modified after the analogy of the recent change by 
the Supreme Court in General Order XXI. in bankruptcy. 
Through this modification the bankruptcy petition of a corpora- 
tion, under certain circumstances, may be signed by some officer 
or agent of the corporation other than the treasurer. 


STANDING ORDERS. 


The new edition of the rules closes with the publication of cer- 
tain Standing Orders not hitherto in print. 
These orders need no comment, although the requirement of a 
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certificate of notice after setting down matters for hearing is new. 
It might also be remarked that the fourth order 


4, 


All petitions for naturalization shall be referred as of course by the clerk 
to the chief naturalization examiner in this district for investigation and 
report by him or his subordinate examiners, as to whether or not the peti- 
tioner has the required knowledge of the English language and has sufficient 
knowledge of the structure of government and the history of the United 
States to enable him adequately to understand and appreciate the meaning 
and obligations of the oath of allegiance to the United States of America, 
such report to be made orally to the Court 


is not only new, but is the pioneer throughout the country in the 
way of judicial recognition of the naturalization examiner as a 
part of the regular machinery of the Court in naturalization cases. 


Artuur M. Brown. 
Boston. 





REVIEW OF LEGISLATION OF 1916. 


In addition to the statutes noted in the May number of this magazine, the 


following statutes of interest to the Bar were passed in 1916 after the May 


number went to press: 


C. 306, relative to liens for labor and material on buildings and land. As 
to this, see note in this number. 

C. 294, relative to the verification of lists of taxable property in Boston. 

C. 301, relative to the resignation of trustees, allowing the resignation of 
an insane trustee to be made by his guardian, and, if the Court finds it proper, 
to allow such resignation without notice to him. 

C. 292, to prohibit the practice of law by corporations : 


AN ACT TO PROHIBIT THE PRACTICE OF LAW BY CORPORATIONS. —S. 1. 
It shall be unlawful for any corporation to practise or appear as an attorney- 
at-law for any person other than itself in any court in this commonwealth or 
before any judicial body or to hold itself out to the public or to advertise as 
being entitled to practice law; it shall further be unlawful for any corpora- 
tion to draw agreements, or other legal documents not relating to its lawful 
business, or to draw wills, or to practise law, or to hold itself out in any 
manner as being entitled to do any of the foregoing acts, whether by or 
through any person or persons, and whether orally or by advertisement, 
letter or circular: provided, however, that the foregoing shall not prevent 
any national bank or any bank or trust company incorporated under the laws 
of this commonwealth from furnishing to persons with whom it may deal or 
who may apply for the same, through its officers or agents, legal information 
or legal advice with respect to investments, taxation, or an issue or offering 
for sale of stocks, bonds, notes or other securities or property. 

S. 2. Any corporation violating the provisions of this act shall be liable 
to a fine of not more than one thousand dollars; and every officer, agent or 
employee of any such corporation who, on behalf of the same, directly or 
indirectly, engages in any of the acts herein prohibited, or assists such corpo- 
ration to do such prohibited acts, shall be deemed guilty of a misdemeanor, 
and shall be punished by a fine of not more than five hundred dollars. 

S. 3. This act shall not prohibit a corporation from employing an attor- 
ney or attorneys in and about its own affairs or in any litigation to which it is 
or may be a party. 

S.4. This act shall not apply to any public service corporation nor to 
any corporation lawfully engaged in the business of conducting a mercantile 
or collection agency or adjustment bureau, or lawfully engaged in the 
examination and insuring of titles to real property, or lawfully engaged in 
the business of insurance against liability for damages or compensation on 
account of injury to persons or property, or lawfully engaged in assisting 
attorneys-at-law to organize corporations, or organized for and lawfully 
engaged in benevolent or charitable purposes, or organized under the 
authority of the commonwealth for the purpose of assisting persons without 
means in the pursuit of any civil remedy, nor shall it prohibit a newspaper 
from answering inquiries through its columns or any corporation from pro- 
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viding legal advice or assistance to its employees. [Approved June 1, 
1916.) 


C. 272, to limit arrest on mesne process, as follows: ‘* Section I. No 
person shall be arrested on mesne process unless the plaintiff, or, in the case 
of a corporation, an officer thereof, makes affidavit and proves ¢o the satis- 
faction of the court to which the writ is returnable or a justice thereof : 

First. That one of the parties is a resident of or has a usual place of 
business in this commonwealth, and, except in actions upon negotiable instru- 
ments, that the plaintiff is an original party to the cause of action or his 
executor or administrator ;” etc., as in the present statutes. 

Section 4 of R.L., c. 168, is amended so as to read, ‘‘ The court issuing 
the process upon which the arrest was made, or a justice thereof, on motion 
may reduce the ad damnum of the writ, or, tf the arrest was unjust or 
unnecessary, may discharge the defendant from arrest.” 

Note: The substance of the first three sections of this act was taken 
from the proposed act, copies of which were sent to all the members of this 
Association last year and which was discussed in the report of the committee 
on legislation for 1915. The act asthen proposed contained also a complete 
revision of the Poor Debtor Law, but the legislature did not adopt that 
revision. 

C. 307, relative to persons entitled to compensation for injuries sustained 
in the course of their employment, amending section 7 of c. 807 of 1913 by 
limiting to persons ‘*in public employment” with provision that the com- 
pensation act shall not apply to any persons other than laborers, workmen, 
and mechanics employed by counties, cities, towns, etc. 

C. 303, to establish certain qualifications for members of the Minimum 
Wage Commission by providing that ‘ It shall consist of three persons, one 
of whom shall be an employer of female labor, and one of whom may be a 
woman, and one a representative of labor, to be appointed by the Governor 
with the advice and consent of the Council.” 

C. 308, to transfer to the State Board of Labor and Industries ‘‘ the powers 
and duties of the State Board of Labor and Industries and the Industrial 
Accident Board, sitting jointly in accordance with the provisions” of c. 813 
of 1913. 

C. 268, relative to taxation of legacies and successions. 

C. 269, providing for an income tax. As to this, see note in this number. 


RESOLVES. 


C. 91, referring to the consideration of the Attorney General the reports 
of the special commission as to uniform methods and procedure for taking 
land for public purposes with a request that he report the results of his study 
and investigation to the next legislature with such recommendations for new 
legislation as he may deem necessary or proper. 


C. 164, requiring the special recess commission on social insurance to 
include in its investigation and report ‘‘ the subject of reasonable restrictions 


in the hours of labor in industries operated continuously for twenty-four 
hours.” 





QUARTERLY DIGEST OF MASSACHUSETTS DECISIONS. 


This instalment of the digest contains all cases in Volume 223 not stated in 
the May number and a few cases from Volume 224. In view of its importance, 
the unanimous opinion of the entire Court, written by the Chief Justice in 
the case of Bogni et al. v. Perotti et al., 224 Mass., declaring the so-called 
* Anti-injunction” Act (St. 1914, c. 778) unconstitutional, is printed in full. 

The workmen’s compensation cases in this number have been stated by 
Reginald Heber Smith, Esq., of the Boston Bar. 

In the November number of this digest an effort will be made to catch 
up with the Court. 


ADMINISTRATOR'S Bonp.— Suit by judgment creditor on bond of an 
administrator who had been removed. The judgment exceeded the penal 
sum of the bond. The defendant was the grantee in a conveyance by the 
deceased in fraud of creditors which had been set aside in a suit by the 
defendant’s successor as administrator. The defendant had filed an account 
and a representation of insolvency of the estate neither of which had ever 
been acted on by the Court. Held: Verdict properly directed for the plain- 
tiff in the penal sum of the bond. (McIntire v. Conlian, 223 Mass. 389.) 


AGEncy — HusBaND AND WIFE — TRANSFER OF Business — EvIDENCE. — 
Suit by trust company on notes signed ‘‘ A. Wolff & Co.” Defendant’s hus- 
band, A. Wolff, did business for years prior to November, 1905, as A. Wolff 
Co. and had an account in the plaintiff trust company in the name of A. Wolff 
on which he drew checks signed ‘‘ A. Wolff Co.” In November, 1905, being 
afraid of attachment he transferred all his property and business to his wife, 
the defendant E. Wolff, and the account in the name of A. Wolff was soon 
closed and an account opened in the name of E. Wolff. The defendant filed 
a married woman’s certificate to do the business and delivered to the plaintiff 
company two cards, one signed by defendant by her mark stating *‘ Below is 
the signature of Mr. A. Wolff who is hereby authorized to sign and indorse 
checks, notes, and drafts, accept drafts, and transact all business with your 
bank in my name as my attorney.” The card indicated that the authorized 
signature for the defendant was ‘‘ A. Wolff & Co.” and that ‘* Mr. A. Wolff 
and Co. will sign.” This account in the name of E. Wolff was carried as an 
active account when the defendant’s husband, A. Wolff. went into bankruptcy. 
During this time all deposits by A. Wolff Co. and proceeds of all notes dis- 
counted were credited to account of E. Wolff and all notes but one were 
signed ‘‘ A. Wolff & Co.” by the husband. Defendant denied that she carried 
on business as ‘‘A. Wolff & Co.” and said that she carried on business as 
E. Wolff for a year from 1905-1906 and then transferred the business back 
to her husband. It appeared that during the whole period until 1912 she 
lived in the yard where the business was carried on and generally attended 
to what needed to be done and gave directions as to the real estate. The 
Court found that she carried on the business until 1912, and authorized her 
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husband to sign notes in the name of A. Wolff & Co., and that she was liable 
on the notes so signed. //e/d: 1, These findings were warranted. 2, There 
being independent evidence of agency, the husband’s statements that his wife 
would carry on the business under the name of A. Wolff & Co. was admissi- 
ble to prove that he believed himself to be an agent and that the plaintiff dealt 
with him as such and the order of proof was in the discretion of the Court. 
3, The canceled checks of A. Wolff & Co., delivered by plaintiff to the hus- 
band, were admissible to show that the checks were charged to the E. Wolff 
account, there being independent evidence that she carried on the business. 
4, The place of business was changed after the filing of the married woman’s 
certificate without the filing of a new certificate, but this did not make the 
business illegal even if it subjected the business property to her husband’s 
debts and rendered him liable to his wife’s debts. (Lowell Trust Co.v. Wolff, 
223 Mass. 168.) 


AcEency — Score oF EmpLoyMEntT — Assactt. — Two actions of tort, — 
one by the wife for assault and battery and the other by her husband for 
consequential damages. A, as defendant’s agent, sold goods to the wife on 
conditional sale. Ten days later A left defendant’s employ and defendant 
canceled the sale and charged the goods to A’s account. Three months later 
A returned to the defendant’s employ as a wagon driver and with another 
man from the defendant’s store went and took the goods from the plaintiff 
and left them at the defendant's store. In taking the goods the assault was 
committed. Held: Verdict for plaintiff sustained as evidence warranted 
finding that A was acting within his authority in getting back the goods. 
Case previously reported, 218 Mass. 112. (Drake v. Metropolitan Mfg. Co., 
228 Mass. 314.) 


Agency TERMINATED BY INSANITY OF EMPLOYER—GOODWILL oF DEN- 
tist. — Plaintiff and defendant were brothers and dentists. Defendant was 
employed by the plaintiff from 1898 until April, 1907, when defendant was 
receiving $30 per week. Then plaintiff became mentally unbalanced and in 
June was insane. 


‘*May 28, 1907, the plaintiff went before a justice of the peace and exe- 
cuted a deed ‘ purporting to convey to his brother, the defendant, all his real 
estate and personal effects.” . . . he delivered the deed to the brother, 
and . . . gave him written orders to collect his money, deposited in dif- 
ferent banks. There was no valuable consideration for this deed. 

The defendant continued to practise . . . at the same office, using the 
materials, tools, and furniture . . . ‘‘ For a few months he sent out bills 
on the billheads then in the office in the name of the plaintiff;” and ‘** he 
entered upon the cash book weekly payments to himself of $30.” In Janu- 
ary, 1910, the plaintiff being then in normal condition, demanded of the 
defendant a return of the property . . . andan account of the work 
done by him. ‘ 

The two brothers lived with their mother at Attleborough, the plaintiff 
paying the necessary family expenses as head of the family. beginning 
with June, 1907, and during the plaintiff’s disability, the defendant paid the 
expenses of the home out of his own funds, amounting to $4,789.03. 

The defendant, from money turned over to him by the plaintiff, paid for 
the latter’s expenses while he was mentally unbalanced. The master found 
‘that from and after June 1, 1907, there was no valid contract for services 
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or otherwise existing between the parties.” The plaintiff, on account of his 
condition, was obliged to give up his business, and ‘‘he made no contract 
with his brother as to the future conduct of the business. . . . Hesimply 
gave up and went out and his brother staid and went on with the business.” 
It did not appear that the defendant ‘* practised in the plaintiff’s name or held 
himself out as his successor” after the first few months. Held: 1st, The 
employment terminated when plaintiff became insane. 2d, The defendant 
having voluntarily continued as agent for the first few months must account 
as such for that period. 3d, For the remaining period defendant must 
account for the property delivered to him and pay for the use of the tools, 
etc., but not for the profits or goodwill. The defendant did not stand *‘ in a 
filuciary relation in the realsense of the expression” . . . ‘‘in the prac- 
tice of dentistry the personal qualities of integrity, professional skill, and 
ability attach to and follow the person, not the place.” ( Wightman v. 
Wightman, 223 Mass. 398.) 


APPEAL FROM DECREE AFTER ReEscript. — J/eld: The only question 
open on such an appeal is whether the decree conforms to the rescript, and in 
this case it did. (Boston, Petitioner, 223 Mass. 36.) 


BAILEE FOR Hire — NEGLIGENCE — SuBROGATION — Cross—EXAMINATION 
TO sHOow Bias. — Action for damage to plaintiff's automobile which was 
stolen from an alley back of the defendant’s shop where it was left for 
repairs. Later the car was returned in a damaged condition. Verdict for 
the plaintiff. Held: 1, Evidence warranted finding that the defendant 
assumed custody and control and was negligent. 2, The insurance company 
which has paid the plaintiff for the loss was subrogated to the plaintiff's 
rights and could maintain the action in the plaintiff’s name. 3, The plain- 
tiff called a witness who testified that he saw the automobile after it had been 
recovered and while it was in a damaged condition and that its value then 
was about $100. On cross-examination he was asked, ‘‘Whom were you 
working for?” This question was excluded and the defendant excepted. 
The defendant’s counsel stated that he expected the answer would be ‘ The 
Insurance Company who insured the car against theft.” On cross-examina- 
tion this witness also was asked by the defendant’s counsel, in substance, 
whether he was acting for A & B, insurance agents, when he sold the car. 
This question was excluded and the defendant excepted. The counsel for 
the defendant stated that he expected the answer would be ‘A & B, agents 
for the . . . Insurance Company.” ‘‘ These questions were competent 
as bearing upon the weight to he given to the testimony of the witness, 

” Because of the exclusion of this evidence exceptions sustained. 
New trial limited to damages. (Stevens v. Stewart- Warner Speedometer 
Corp., 223 Mass. 44.) 


Civit Service — Discuarce — Heanrine. — Suit breach of contract of 
employment as cashier in the collecting department of the City of Boston 
under the classified service. The plaintiff was employed for many years 
prior to June 15, when he received a letter from the Collector saying, ** You 
are hereby notified that you are discharged . . . at the close of busi- 
ness on this date (June 13) in the interests of economy and to promote the 
efficiency of the department. In compliance with the provisions of Chapter 
314 of the Acts of 1904, etc. . . . a hearing will be granted you, if 














requested, by the City Collector at his office . . . onor before July 14, 
1914.” The Collector did not act in bad faith. The plaintiff used due dili- 
gence to secure other employment until some time in September without 
success. After October |, 1914, he was ill and unable to work. The writ was 
dated February, 1915. Held; 1, Under the civil service act an opportunity 
to be heard is a condition precedent to removal and the act of the Collector 
was a Violation of the act. 2, The right to recover is limited by his ability to 
perform and therefore he cannot recover beyond October 1, 1914. (Tucker 
v. Boston, 223 Mass. 478.) 


Comiry — Extra-TERRITORIAL ENFORCEMENT OF ‘‘ LoRD CAMPBELL’s 
Act” — Ricuarpson v. N.Y. Centrat R.R., 98 Mass. 85, FINALLY OveER- 
RULED. — Action by administratrix of one Dow of Boston founded on St. 9 
and 10 Vict. c. 93 (Lord Campbell’s Act), alleging the death of Dow in Eng- 
lish waters from negligence of the defendant steamship company. The action 
was brought for the benefit of the wife and children of the deceased as pro- 
vided in the act. On report on demurrer the defendant contended that ‘*‘ as 
the act does not provide for the survivalin the personai representative or in the 
heirs or next-of-kin of any right of the decedent, the action cannot be main- 
tained by the personal representative of the deceased in this Commonwealth. 
Held: ‘* We are of opinion that a plaintiff should not be precluded from 
maintaining an action upon a statute of a foreign country or of another of 
the United States to recover damages for the death of a person solely because 
no right of property under the statute is vested in the deceased which sur- 
vives to his personal representative. Whatever the rights the plaintiff may 
have acquired under the English statute, she should be permitted by comity 
to enforce in our courts in accordance with the trend of modern decisions. 


We are of opinion that the decision in Richardson v. New York Central 
Railroad cannot now be regarded as a_ binding authority so far as it holds 
that an action to recover damages for death cannot be maintained upon a 
statute similar to that under consideration for the reason that no property 
right survived to the personal representative of the decexsed.” Demurrer 
overruled and case remanded for trial. (//anlon v. Layland § Co., Ltd., 
223 Mass. 438. * 


CoMMISSIONERS TO AWARD DamaGes FROM BriIpGE ConsTRUCTION UNDER 
FEDERAL AND STATE StTaTUTes —JurRispicTION OF SUPREME JUDICIAL 
Court — Evipence or Varvue. —‘‘ The first two of these cases are peti- 
tions brought for the assessment of damages alleged to have been sustained 
by the petitioners as lessee and owner respectively of property abutting on 
the Charles River above the Stadium or Anderson Bridge, caused by the 
construction of that bridge, built in accordance with St. 1911, c. 439. Upon 
these petitions commissioners were appointed by the Supreme Judicial Court 
for the County of Suffolk, to hear the parties and to assess their damages, 
whose award was returned into that Court. The Commonwealth filed numer- 
ous exceptions to the report and moved to recommit the report for the same 
reasons in substance set forth in its exceptions. The petitioners asked for a 
ruling that the Court had no jurisdiction to receive or to act respecting the 
report, and that it be stricken from the files and returned to the commission- 
ers. The single justice denied these requests for rulings, overruled the 
exceptions, refused to recommit the report, ordered it confirmed and then 
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reported all questions of law involved for determination by the full Court. 
The last two cases are petitions brought by the same petitioners in the 
Superior Court against the Commonwealth under R. L., c. 201, seeking col- 
lection of the amounts awarded by the commissioners. The Commonwealth 
demurred and answered in abatement. A judge of the Superior Court over- 
ruled the demurrers and answers in abatement and then reported the cases.” 

‘: The consent of the United States was necessary for the construction of 


the bridge . . . given by Act of Congress . . . (enacting that,) 
before . . . construction . . . Massachusetts should, by legislative 
enactment, provide for adequate compensation for . . . injury 


and, ‘ Provided further, That said legislative enactment shall provide for the 
appointment of three commissioners to hear the parties in interest and assess 
the damages to said property: their decision as to the amount of damages 
and questions of fact to be final: said commissioners to be appointed by the 
Supreme Judicial Court of Massachusetts.’ The material parts of the Act 
of Congress were embodied in St. 1911, c. 439, § 2.” 

Heid: 1. The commissioners were officers of, and were required to 
report to the Court by which they were appointed. 

‘*This Act of Congress does not constitute the commissioners federal 
officers. They do not derive their authority in any degree from the United 
States. The Congress having the power to withhold consent for the con- 
struction of the bridge, or to grant consent upon whatever terms seemed 
wise, imposed as conditions to the granting of its consent that provision 
should be made for awarding damages to persons suffering damage like that 
claimed by the petitioners, and that such damages should be ascertained by 
commissioners appointed by the highest court of the Commonwealth.” 

2. ‘It would be most unusual, if not unprecedented in our legislative 
history, to clothe a Court with the duty to appoint commissioners to deter- 
mine damages, and deprive it of power to enforce its award. St. 1911, 
c. 439, § 3, makes ample provision for meeting the expenditures incurred 
under the act out of the resources of the Commonwealth. There is a neces- 
sary implication that the Supreme Judicial Court has the power and is 
charged with the duty of taking whatsoever steps may be appropriate to see 
that the report of the commissioners is enforced, provided it is according to 
the law and ought to be enforced 

It follows from what has been said that the Superior Court has no juris- 
diction over the petitions filed in that Court.” 

3. ‘The Court has power to examine the report of the commissioners 
and review it as to any errors of law apparent on its face. This power is 
ordinarily a part of judicial duty. In the absence of express statute or law 
to the contrary, it inheres in a Court appointing its officers to make investi- 
gations. It is provided in § 2 of the instant statute that ‘the decision of 
said commissioners as to the amount of said damages and as to questions of 
fact involved shall be final.’ The fair implication from these words is that 
in other respects their decision is not final, but is subject to usual Court pro- 
cedure, and that questions of law raised in the report may be reviewed. 
The statute did not constitute the commission a board of referees or arbitra- 
tors, to whom all issues between the parties, both of law and fact, were to 
be submitted irrevocably. It is quite distinguishable from that before the 
Court in Selectmen of Danvers v. Commonwealth, 184 Mass. 502, 5v6. 
Since neither the statute, the rule of Court, nor agreement of parties made 
the commissioners referees or arbitrators, the well-settled principle that the 
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award of arbitrators or referees will not be set aside for alleged errors of 
law, is notapplicable. . . . While, therefore, the Court will review the 
report, it will not be set aside nor the case sent back for rehearing, unless 
there appears to be some probability that an appreciable change would be 
made in the report upon a correction of the mistakes, if any there are, and 
unless substantial justice requires that course.” 

4. ‘* There was no error in the exclusion of the questions, put by the 

Commonwealth to the petitioner Brackett upon his cross-examination, touch- 
ing the profits of his business. The question on trial was the injury to his 
leasehold estate. The profits of his business were too remote to have any 
necessary bearing upon that issue. . . . If incompetent evidence touch- 
ing that point had been injected in the case by the petitioner, the proper 
course was to move to have it stricken out, not to meet it by further inquiry 
into an irrelevant subject.” 
5. ‘ The Attorney General offered the original tax returns of the petition- 
ing corporation filed with the tax commissioner of the Commonwealth and 
taken from his custody for the purpose of evidence before the commission. 
These returns are required by law to be in detail. . . . It is matter of 
common knowledge that formerly such returns often have been used in evi- 
dence, when values therein stated became material in actions, by the persons 
making them. But in St. 1903, by § 48 of c. 437, it was enacted for the first 
time that such return ‘ shall be open only to the inspection of the tax com- 
missioner, his clerks and assistants, and such other officers of the Common- 
wealth as may have occasion to inspect it for the purpose of assessing or of 
collecting taxes.’ This provision has been continued in St. 1909, c. 490, 
Part III., § 40, and St. 1914, c. 198, § 6. It indicates a legislative deter- 
mination not only that it shall not be open to general observation, but that it 
shall not be used for any purpose other than that stated in the statute. Thus 
its evidential character is also affected. The statute manifests a purpose that 
such returns shall not be used as evidence in the ordinary case. (Bowman 
v. Montcalm Circuit Judge, 129 Mich. 608,610.) The reason for treating 
tax returns as not open to use by usual methods has been recognized. (Boske 
v. Comingore, 177 U.S. 459, 469. In re Joseph Hargreaves, Ltd. [1900] 1 
Ch. D. 347.) It is not here intimated that in a criminal proceeding involving 
the integrity of the return, it might not be produced in Court. Therefore, 
there is nothing inconsistent with this conclusion in Commonwealth v. Ryan, 
157 Mass. 403.” 

6. ‘* Certificates of condition filed with the Secretary of the Common- 
wealth by the petitioning corporation under St. 1903, c. 437, § 45, cl. 6, were 
received in evidence. These contained statements as to value of its real 
estate, which tended to contradict the value as shown by evidence introduced 
by the corporation at the hearing. ‘These certificates were competent evi- 
dence as admissions by the petitioner as to the value of its real estate. 
(Smith v. Paul Boyton Co., 176 Mass. 217.) There appears in the record 
to be no other ground on which such certificates could have been received in 
evidence. [t must be assumed that they were given the weight to which 
under all the circumstances they were entitled. But they were not binding 
admissions in the sense that the real value could not be shown by other com- 
petent evidence. . . . It is not necessary now to determine the effect of 
such certificates where persons have acted upon the information disclosed in 
them.” 


7. ‘* Testimony as to statements made by one who was a director, a clerk, 
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and the auditor of the corporate petitioner, and by another who was its vice- 
president and managing director, to an assessor of the City of Boston, as to 
the value of that petitioner’s real estate, rightly was excluded. It does not 
appear that these officers were authorized by the corporation to speak for it 
on that subject, or that such statements were within the scope of their 
official duty.” 

8. ‘* The commissioners reported that the damage to Brackett, on account 
of ‘his leasehold interest,’ was $18,000, and ‘the loss on his fixtures to be 
$3,400, a total of $21,400.’ It appears from another part of the report that 
what here was referred to as fixtures was a ‘coal plant,’ consisting of a 
shed, automatic railways, steam shovel, and a wharf. While the phrase of 
the decision in this respect is not felicitous, it appears to mean that the com- 
missioners undertook to divide the damages between the two elements of land 
and of structures upon the land. That which the commissioners termed 
fixtures were structures annexed to the land and hence real estate. They 
were to become the property of the lessor at the end of the lease. These 
so-called fixtures were as much a part of the leasehold interest as was 
the land itself. . . . Although such a division may be necessary some- 
times, Cornell-Andrews Smelting Co. v. Boston & Providence Railroad, 209 
Mass. 298, 314, there seems to have been no occasion for it here. But the 
form of the report in this particular does not require reversal.” Petitions in 
the Superior Court dismissed for want of jurisdiction. Order of single 
justice on reportin 8.J.C. affirmed. (Brackett v. Com., 223 Mass. 119.) 


ConstituTiIonAL Law — Ricut To LaBor a Property Ricut — Statute 
MakinG ARBITRARY DiIsCRIMINATION IN THE RIGHT TO JUDICIAL PROCESS 
—‘*Anti-InguncTion” Act, St. 1914, C. 778, UNconstituTionaL. — St. 
1914, c. 778, was as follows: 

** An Act to make lawful certain agreements between employees and laborers, 
and to limit the issuing of injunctions in certain cases. 

‘Section 1. It shall not be unlawful for persons employed or seeking 
employment to enter into any arrangements, agreements or combinations 
with the view of lessening the hours of labor or of increasing their wages or 
bettering their condition; and no restraining order or injunction shall be 
granted by any Court of the Commonwealth or by any judge thereof in any 
case between an employer and employees, or between employers and employ- 
ees, or between persons employed and persons seeking employment, or 
involving or growing out of a dispute concerning terms or conditions of 
employment, or any act or acts done in pursuance thereof, unless such order 
or injunction be necessary to prevent irreparable injury to property or toa 
property right of the party making the application, for which there is no ade- 
quate remedy at law; and such property or property right shall be particu- 
larly described in the application, which shall be sworn to by the applicant 
or by his agent or attorney. 

**Secr. 2. In construing this act, the right to enter into the relation of 
employer and employee, to change that relation, and to assume and create a 
new relation for employer and employee, and to perform and carry on busi- 
ness in such relation with any person in any place, or to do work and labor 
as an employee, shall be held and construed to be a personal and not a prop- 
erty right. In all cases involving the violation of the contract of employment 
either by the employee or employer where no irreparable damage is about to 
be committed upon the property or property right of either, no injunction 
shall be granted, but the parties shall be left to their remedy at law. 
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‘* Sect. 3. No persons who are employed or seeking employment or other 
labor shall be indicted, prosecuted or tried in any Court of the Commonwealth 
for entering into any arrangement, agreement, or combination between them- 
selves as such employees or laborers, made with a view of lessening the num- 
ber of hours of labor or increasing their wages or bettering their condition, 
or for any act done in pursuance thereof, unless such act is in itself unlawful. 
[Approved July 7, 1914.]” 

The plaintiffs filed a bill in equity asking for an injunction against the 
defendants. On appeal from an order sustaining a demurrer based upon the 
above statute, the unanimous judgment of the entire Court was as follows: 
‘*‘ This is a contest between two labor unions seeking similar employment as 
laborers in the building trades. The plaintiffs are members of the General 
Laborers’ Industrial Union No. 324, a voluntary unincorporated association 
which is a branch of the national organization known as the Industrial 
Workers of the World. The defendants are members of the Hod Carriers’, 
Building and Common Laborers’ Union, local 209, a like association, affiliated 
with a national organization known as the American Federation of Labor. 
The plaintiffs in their bill allege that there have been, are now, and will be 
numerous buildings under construction in Boston and its vicinity, in connec- 
tion with which they have been, are now, and will be engaged and ready to 
offer their services, in profitable, useful, and pleasant employment, and that 
they all have no means of supporting themselves except through such 
employment; but the defendants, well aware of the plaintiffs’ conditions in 
respect of such employment, have conspired to deprive the plaintiffs of their 
employment, have threatened that if they did not desert their own organiza- 
tion and cease to be members thereof and join the organization of the 
defendants, the latter would cause them to be discharged from their employ- 
ment, and that the defendants have used unlawful pressure upon and have 
intimidated certain owners of property not to employ the plaintiffs by threats 
of sympathetic strikes and otherwise, and in some instances by those means 
have caused the discharge of the plaintiffs from employment. 

‘* The conduct thus described plainly was calculated to harm the rights of 
the plaintiffs. Under general principles of the common law, which now have 
become well settled, the plaintiffs’ bill sets out a wrong against their rights 
committed by the defendants, for which ordinarily relief would be afforded in 
equity by injunction. (Plant v. Woods, 176 Mass. 492; Pickett v. Walsh, 
192 Mass. 572; Dominico v. Craig, 207 Mass. 593; Hanson v. Inness, 211 
Mass. 301; Folsom v. Lewis, 208 Mass. 336; New England Cement Gun Co. 
v. McGivern, 218 Mass. 198, 203, as well as at law, Berry v. Donovan, 188 
Mass. 353 ) 

** But the defendants justify their conduct as legal under St. 1914, c. 778. 

‘The words of Section 2 declare unmistakably that the right to labor and 
to make and to modify contracts to work shall no longer be a property right, 
so far as that question arises ‘in construing this act.’ These last four 
words are not a limitation upon the broad enactment that the right to labor 
and to contract respecting labor shall not be property, for the right to work, 
if it cannot be protected as are other rights of property, ceases to have the 
attributes of other property in all their fulness and ceases to that extent to be 
property. A declaration of a right coupled with a prohibition against its 
protection by ordinary means renders the right a vain and insubstantial 
shadow. 

“That the right to work is property cannot be regarded longer an open 
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question. It was held in Corneliter v. Haverhill Shoe Mfrs.’ Assn., 221 
Mass. 554, at 560, that ‘ The right to labor and to its protection from unlaw- 
ful interference is a constitutional as well as a common law right.’ It was 
said in State v. Stewart, 59 Vt. 273, 289, ‘The labor and skill of the work- 
man, be it of high or low degree, the plant of the manufacturer, the equip- 
ment of the farmer, the investments of commerce are all in equal sense 
property.’ In the Slaughter House cases, 16 Wall. 36, 127, in the dissenting 
opinion of Mr. Justice Swayne, but respecting a subject as to which there 
was no controversy, occur these words, ‘ Labor is property and as such merits 
protection. The right to make it available is next in importance to the rights 
of life and liberty.’ It was settled that the right to labor and to make con- 
tracts to work is a property right by Adair v. U.S., 208 U.S. 161, 173-175, 
and Coppage v. Kansas, 236 U.S. 1,10. Controversy on that subject before 
this Court must be regarded as put at rest by those decisions. The right to 
work, therefore, is property. One cannot be deprived of it by simple man- 
date of the legislature. It is protected by the Fourteenth Amendment to 
the Constitution of the United States and by numerous guarantees of our 
constitution. It is as much property as the more obvious forms of goods 
and merchandise, stocks, and bonds. That it may be also a part of the 
liberty of the citizen does not affect its character as property. It was said in 
Coppage v. Kansas, 236 U.S. 1, at 14: ‘Included in the right of personal 
liberty and the right of private property — partaking of the nature of each 
— is the right to make contracts for the acquisition of property. Chief 
among such contracts is that of personal employment, by which labor and 
other services are exchanged for money or other forms of property. If this 
right be struck down or arbitrarily interfered with, there is a substantial 
impairment of liberty in the long-established constitutional sense.’ 

‘*No discussion is required to show that it is beyond the power of the 
legislature under constitutions which guard the individual against being 
deprived of property without due process of law, to declare without any 
process at all that a well-recognized kind of property shall no longer be 
property. ‘Lawful property cannot be confiscated’ under the guise of a 
statute. (Durgin v. Minot, 203 Mass. 26-28.) When legislative attempts 
to compel the deprivation of certain comparatively small sums of money 
without due process of law invariably fail (see for example, Northern Pacific 
Ry. v. No. Dakota, 236 U.S. 585; Great Northern Ry. Co. v. Minnesota, 
238 U.S. 340; Chicago, Milwaukee § St. Paul Ry. v. Wisconsin, 238 U.S. 
491; Louisville § Nashville Rd. v. Central Stockyards Co., 212 U.S. 132), it 
is manifest that something recognized as property by the law of the land 
cannot be extinguished utterly. 

‘* A further effect of the present statute is to deprive the plaintiffs of the 
equal protection of the laws. The statute provides in substance that the 
property right to labor of any individual or number of individuals asso- 
ciated together shall not be recognized in equity as property when assailed 
by a labor combination, unless irreparable damage is about to be committed 
and that no relief by injunction shall be granted save in like cases for which 
there is no relief at law. That a man cannot resort tu equity respecting his 
property right to work in the ordinary case simply because he is a laboring 
man, and that he cannot have the benefit of an injunction when such reme- 
dies are open freely to owners of other kinds of property, needs scarcely 
more than a statement to demonstrate that such man is not guarded in his 
property rights under the law to the same extent as others. 
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‘‘If a laborer must stand helpless in a Court while others there receive 
protection respecting the same general subject which is denied to him, it can- 
not be said with a due regard to the meaning of constitutional guarantees 
that he is afforded ‘the equal protection of the laws’ within the Fourteenth 
Amendment to the Constitution of the United States and similar provisions of 
our own constitution. The right to make contracts to earn money by labor 
is at least as essential to the laborer as is any property right to other members 
of society. If as much protection is not given by the laws to this property, 
which may be the owners’ only substantial asset, as is given other kinds of 
property, the laborer stands on a plane inferior to that of other property 
owners. Absolute equality before the law is a fundamental principle of our 
own constitution. To the extent that the laborer is not given the same 
security to his property by the law that is granted to the landowner or capital- 
ist, to that extent discrimination is exercised against him. It is an essential 
element of equal protection of the laws that each person shall possess the 
unhampered right to assert in the courts his rights, without discrimination, 
by the same processes against those who wrong him as are open to every 
other person. The courts must be open to all upon the same terms. No 
obstacles can be thrown in the way of some which are not interposed in the 
path of others. Recourse to the law by all alike without partiality or favor, 
for the vindication of rights and the redress of wrongs, is essential to equality 
before the law. The constitutional principles are discussed in Opinions of 
Justices, 211 Mass. 618, 220 Mass. 627, 207 Mass. 601, 207 Mass. #06, 611; 
Smith v. Texas, 233 U.S. 630; Atchison, Topeka & Santa Fe Ry. v. Vosburg, 
238 U.s. 56; California, Colorado § Santa Fe Ry. v. Ellis, 165 U.S. 150; 
Chicago, Milwaukee § St. Paul Ry. v. Palt, 232 U.S. 165; St. Louis, Iron 
Mountain § Southern Ry. v. Wynne, 224 U.S. 354. 

‘* Doubtless the legislature may make many classifications in laws which 
regulate conduct and to some extent restrict freedom. So long as these have 
some rational connection with what may be thought to be the public health, 
safety or morals, or in a restricted sense, ‘so as not to include everything 
that might be enacted on grounds of mere expediency,’ the public welfare, 
they offend no constitutional provision. (Com. v. Strauss, 191 Mass. 545, 
550.) Weekly payment laws, employers’ liability acts, workmen's compen- 
sation acts, inspection laws based on number of employees, and numerous 
statutes similar in principle have been upheld. See Com. v. Libbey, 216 
Mass. 356; Young v. Duncan, 218 Mass. 346, 353; Booth v. Indiana, 237, 
U.S. 391, and Tanner v. Little, 240 U.S. 369, where many cases are collected. 
But all these and like statutes are quite different from one declaring that the 
laboring man either alone or in association with his fellows shall, as to his 
property right to work, be put on a footing of inferiority as compared with 
owners of other kinds of property when he appears in Court respecting that 
property right. It is primary and fundamental in any correct conception of 
justice that the laboring man stands on a level equal with all others before 
the courts. Whatever may be his social or economic condition outside, 
when he enters the Court, the law can permit no rule to fetter him in the 
prosecution of his claims or the preservation of his rights, which does not 
apply equally to all others respecting the same kinds of claims and rights. 

‘*It has been argued that since the equitable jurisdiction of the Court is 
largely statutory (Parker v. Simpson, 180 Mass. 334, 350), it may be curtailed 
by the legislature in respect of the power to grant injunctions. It is one 
thing to affect the scope of equity by extending or restricting the branches of 




































that jurisprudence which courts may administer; it is quite a different matter 
to enact that some citizens may resort to it, while others may not. Without 
discussing other aspects of this proposition, it is enough to say that the power 
of courts to afford injunctive relief cannot be impaired by the legislature in 
such a way as to prevent its use in favor of one property owner, when it is 
preserved forthe benefit of other property owners. It is an elementary 
principle of equity that an injunction never is issued except to prevent irre- 
parable injury. If the statute means anything more than this, there would 
be other difficulties about its construction which need not now be elaborated. 

** Associations of laborers to accomplish lawful objects by legal means 
have been recognized and protected in this Commonwealth, at least since the 
decision of Com. v. /dunt, 4 Met. 111, in 1842, now nearly seventy-five years 
ago. But it is not necessary to consider whether the preference attempted to 
be conferred upon combinations of laborers by the act means anything more 
than that, and if it does, whether it comes within the combination of the 
principles expounded at length in Adair v. U.S., 208 U.S. 161, and Coppage 
v. Kansas, 236 U.S. 1, where statutes designed to secure to members of labor 
unions immunity from discharge on that ground were held to violate the Fed- 
eral Constitution. (See further State v. Julow, 129 Mo. 163; State v. Kroetz- 
burg, 114 Wis. 530; Marshall v. Nashville, 109 Tenn. 495; Lewis v. Board 
of Education, 139 Mich. 306.) 

‘‘ It has been urged, also, that the plaintiffs being laborers and the statute 
having been passed for the benefit of laborers, the plaintiffs as such are not 
; in a position to question its constitutionality. Reliance is placed on cases 
| like Standard Stock Food Co. v. Wright, 225 U.S. &40, where plaintiffs who 

have suffered no harm by reason of the provisions of a statute have been pre- 

cluded from challenging its validity. The plaintiffs by their bill set forth a 

plain wrong done to themselves by the defendants. ‘The invasion of their 

constitutional rightis direct and substantial. They have an indubitable 
; standing to raise the constitutionality of a statute which shelters such 
conduct. 

** Recognizing every presumption in favor of the validity of statutes 
enacted by the legislature, we are all of opinion that the instant statute can- 
not be sustained. ‘The demurrer which is based on it should be overruled. 
Decree reversed.” (Bogni et al. v. Perotti et al., 224 Mass.) 























ConstirutionaAL Law —Corrurpt Practice Act.—‘*So much of St. 
1914, c. 783, § 10, as undertakes to impose upon the courts the duty of 
inquiry into corrupt practices in connection with the election of members of 
the General Court is contrary to c. 1, § 3, art. 10, of the constitution, which 
provides that ‘The House of Representatives shall be the judge of the 
returns, elections, and qualifications of its own members,’ and also of Art. 
30 of the Declaration of Rights, which declares the separation of the legis- 
lative and judicial departments of the government.” (Dinan v. Swig, 223 
Mass. 516.) 











Contract, BurtpiIng — Construction. — The specifications in a building 
contract as to *‘ excavation” provided ‘* remove all soil, earth, and stones” 
to a certain depth ‘‘to form basement. . . . Remove all other excava- 
tions from the premises. Level cellar bottom ready for concrete.” The 
contract also provided in Art. VIII., ‘* The owner agrees to provide all labor 
and materials essential to the conduct of this work not included in this con- 



























tract in such manner as not to delay its progress, and in the event of failure 
so to do, thereby causing loss to the contractors, agrees that it will reimburse 
the contractors for such loss,” and in Art. III., ‘‘ that ‘ no alterations shall 
be made in the work except upon written order of the architect; the amount 
to be paid by the owner or allowed by the contractors by virtue of such 
alterations to be stated in said order.’” The plaintiff contractor struck a 
ledge of which he did not know, although he could have discovered it by a 
reasonable examination of the premises. The architect ordered the ledge 
removed as an extra, but did not notify the defendant that it was an extra, 
although the defendant knew the ledge was being removed. //eld: 1, The 
‘excavation ” clause did not include the ledge. Its removal ‘‘ made neces- 
sary in excavating for the cellar, was a labor that the defendant was required 
to perform under Article VIII.” 2, ‘* The removal of the ledge cannot be 
considered as an ‘ alteration’ in the work under Article III. This work was 
not originally contemplated by the parties, but is to be treated as work wholly 
extra and entirely outside the scope of the contract.” 3, ‘If it be assumed 
that the defendant understood that the work of removing the ledge was done 
by the plaintiffs under, and as part of, the contract. still it was bound as a 
matter of law to know the terms of the contract which it had entered into, 
and so is charged with knowledge that the plaintiffs were not required to 
excavate the ledge.” 4, ‘* From all these facts and the legitimate inferences 
therefrom, the judge of the Superior Court was warranted in finding that the 
plaintiffs were entitled to recover for the extra work of removing the ledge.” 
(Howard v. Harvard Congregational Soc., 223 Mass. 562.) 


Contract — CarrreR — Limitation oF LiaBititry. — Plaintiff who could 
not read and write or talk English had a certificate for a third-class passage 
from Liverpool, which was purchased here by his son and sent to him. He 
exchanged it in Liverpool for a ticket which limited liability for loss of bag- 
gage to $50. He testified that before receiving the ticket he asked through an 
interpreter to have his baggage insured, but the agent said, ‘‘ It is not neces- 
sary — it will come.” The baggage was lost. The Court ordered a verdict 
for $50 and interest. On exceptions, Held: The ticket was mutually 
accepted and acted upon as the only contract and the limitation was binding 
on the plaintiff. (Seconlsky v. Oceante Steam Nav. Co., 223 Mass. 465.) 


Contract — Construction. — Suit for failure to accept and pay for a 
large quantity of coke under written contract which defendant sought to 
avoid on the ground of a right to cancel for breach of warranty of quality, 
and on the ground of fraudulent representations as to the percentage of 
sulphur. The contract provided ‘“ Fifth: Quality. The seller agrees to 
furnish the buyer with 48-hour furnace coke made at their ovens located at 
Grant Town, West Virginia, and in case the consignee finds at any time during 
the life of this contract that a fair average quality of the coke materially 
deteriorates from the quality of the coke shipped during the first one or two 
months of this contract, then the buyer has the privilege to cancel any 
unshipped portion of this contract.” Shipments were to begin in January at 
about 2,000 tons a month. During the negotiations the plaintiff’s vice-presi- 
dent stated to the defendant’s agent that the coke to be shipped would not be 
over 1.25 per centin sulphur. The defendant’s agent knew that the plain- 
tiff's coke ovens were notthen operating and were about to start under a new 
management. Early in January the consignee (who was not the buyer) 
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found that samples analyzed 1.35, 1.65, and 1.68 sulphur, and stopped ship- 
ments after only 548 tons were delivered. Atthe trial the judge instructed 
the jury that the consignee was ‘‘ not obliged to take coke during the whole 
month. . . . I construe the words ‘ the average quality ’ not to mean the 
average of the whole month, but it means the average quality of the cars or 
selection from the cars and if the (consignee) through its chemist went to 
those cars and selected samples from several cars and combined those sam- 
ples together and tested them and . . . found there was a deterioration 
atany time during . . . thecontract . . . then they would have a 
right to repudiate.” The judge also refused a request thatthe plaintiff made 
no false or fraudulent representation of an existing fact concerning quality. 
After verdict for defendant on exceptions, Held: 1, The true construction 
of the ‘‘ quality ” clause is ‘‘ that an average was to be taken of the coke 
shipped during the first month or two and then such average would establish 
the standard ” for subsequent shipments. 2, The plaintiff's representations 
‘* that there would not be over 1.25 sulphur” were promissory and insufficient 
to entitle them to avoid the contract on the ground of fraud. The contract 
contained no warranty of quality. The plaintiff was entitled to the sub- 
stance of its request as to fraud. Exceptions sustained. (Federal Coal § 
Coke Co. v. Coryell, 223 Mass. 4380.) 


Contract — ConsTRUCTION — REASONABLE Time. — In suit for refusal to 
accept an engine ordered without specified date of delivery. Held: Evi- 
dence warranted finding that delivery in five months was within a reasonable 
time. (Homer v. Baker Yacht Basin, Inc., 223 Mass. 500.) 


Contract — Equity Practice. — Bill to enjoin foreclosure. Y contracted 
to build a house for the plaintiff and plaintiff borrowed $4,800 from the defend- 
ant bank on mortgage and left with the bank an order, directing it to ** pay 
to the order of ‘(Y)’ on architect’s order and authorization by” (plaintiff) 
$4,800. The bank paid $1,600 on a joint written order and later, as found 
by the master, the plaintiff said to Y *‘ Go to the architect and if he says it is 
all right you can get your money.” The architect gave Y a certificate for 
$2,000 and the bank paid it. The plaintiff refused to recognize the payment 
and to pay interest on it and the bank started foreclosure proceedings. After 
master’s final draft report was submitted to counsel and within the five days 
allowed for objections under the rule, the plaintiff filed requests for rulings 
which the master refused to consider. Held: 1, Under the agreement with 
the bank a written order was not necessary. 2, The requests for rulings 
were too late. (Cunningham v. Worcester Five Cent Sav. B’k, 223 Mass. 
361.) 


Contract, ImpLiep — CuurcH Po.itry not A MaTTEeR oF Common KNnowL- 
EDGE. — Suit against the Holy Trinity Roman Catholic Polish Church in Fall 
River for services and disbursements of the plaintiff as priest from 1912 to 
1914. He began to serve in 1911 without compensation, the parish supplying 
‘*a church and altar and his keep.” Later he was paid $50 a month and 
then $66.66. He was fully paid to June, 1912. In November, 1912, there 
was evidence of a vote uf the trustees, the validity of which was questioned, 
that the plaintiff’s services were no longer desired and a similar vote was 
passed at a meeting of the parish in December, 1912. The plaintiff knew 
of these votes, but continued to occupy the rectory and offered evidence to 
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show that he continued to perform the functions of priest until 1914. The 
trustees and the parish wished their church to receive the sanction of the 
Catholic Church of Fall River, but ‘‘ the bishop refused to accept their pro- 
posal or take over the church.” 

The judge instructed the jury in part as follows: ‘‘No doubt it would 
have been the duty under the polity of the Roman Catholic Church for him 
(the plaintiff) to stay there until his successor was brought there.” The 
defendant excepted to this part of the charge ‘‘ for the reason that it does 
not appear that that is the doctrine of the Roman Catholic Church.” The 
judge then further instructed the jury in part as follows: ‘‘So far as the 
matter of the church polity of the Catholic Church is concerned, you are to 
use it no further than you have acommon knowledge of it. Whether accord- 
ing to that a priest is expected to stay there until he is discharged, not by the 
parish, not by the church, but by some authority higher than the church, is 
for you, and if you have not any common knowledge about it, why you are 
not to use any knowledge about it.” 

On exceptions to this charge after a verdict of $1,385, Held: ‘* We are 
of opinion that the polity of the Roman Catholic Church is not a matter of 
common knowledge, and that the jurors properly could not have been per- 
mitted to take into account their knowledge upon the subject, if they had 
any, in determining the question whether the defendant had authority to dis- 
miss the plaintiff in November or December, 1912. . . . No testimony 
was offered at the trial to show the polity or laws governing the Roman 
Catholic Church, but the jury were allowed to act upon such polity in the 
absence of any evidence upon that subject. ‘ 

The defendant corporation undoubtedly was organized as a religious 
association to be conducted as a Roman Catholic Church. Still it had not 
received the sanction of the bishop of the diocese, and he had refused it 
admission under the jurisdiction of the church. Under these circumstances 
it would seem that the defendant was not governed by the polity or laws of 
the church, or necessarily controlled by its rules.” (Mady v. Holy Trinity 
Roman Catholic Polish Church, 223 Mass. 23.) 


Contract —No DamaGe SHown FROM Breacu.— Plaintiffs and defend- 
ants were creditors of an ice company which was in difficulties. Defendant, 
as part of a working agreement to protect the business by extending the time 
for payment of claims agreed to loan the ice company ‘‘ such sum not exceed- 
ing $25,000 as may be necessary to complete the second unit, now in process 
of construction, and to place the same in operation.” The defendant there- 
after lent the company $31,000, about $6,000 of which was spent in construc- 
tion of the ‘* second unit,” about $5,000 in remodeling and repairs and about 
$20,000 for running the business. Eleven thousand dollars more was needed 
to complete the unit. The defendant intentionally furnished the $20,000 for 
running the business instead of finishing the plant, as the business would 
otherwise have been forced to shut down and be ruined for lack of working 
capital, whether the unit was completed or not. In suit by the other credi- 
tors, Held: No damages were shown from the failure to supply funds to 
complete the second unit. (New England Iron Works v. Jacob, 223 Mass. 
216.) 


Contract — UNENFORCEABLE LIMITATION A8S TO PLACE oF Suit. — Held: 
‘*A provision, in an ordinary commercial contract in writing between a Mas- 
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sachusetts corporation and a Pennsylvania corporation, that the Massachusetts 
corporation shall not sue the Pennsylvania corporation except in the courts 
of common pleas in the State of Pennsylvania, is void and cannot be 
enforced to deprive the courts of this Commonwealth of jurisdiction. Fol- 
lowing the rule in Nute v. Hamilton Mutual Ins. Co., 6 Gray, 174, and 
explaining Daley v. People’s Building, Loan & Saving Association, 178 
Mass. 13, and Mittenthal v. Mascagni, 183 Mass. 19.” (Nashua River 
Paper Co. v. Hammermill Paper Co., 223 Mass. 8.) 


CrimmysaL Law — Practising Mepicine — CLarrvorant — EvipENCE. — 
Complaint under R.L., c. 76, § 8, against a clairvoyant for practising medi- 
cine without a license. Section 9 provides that § 8 and other sections ‘ shall 
not apply to . . . clairvoyants . . . if they do not violate any of 
the provisions of Section 8.” The defendant, Willard M. Lindsey, was the 
president of two corporations called ‘‘ Dr. Willard M. Lindsey, Inc.” and 
‘*The Magnetic Sanatarium Company.” He had a sign ‘‘ Dr. Willard M. 
Lindsey, Inc.” He was charged with illegally practising medicine on 
November 24 and 30. He claimed that he sold medicines merely as agent 
for the companies and that he knew what was the matter with the people who 
came to him by clairvoyance. Evidence was admitted subject to exception 
as to what took place when witnesses called at his office in April and in 
August. Verdict of guilty. On exceptions, Held: 1st, If he prescribed 
medicines from his knowledge as a clairvoyant it was illegal and it was 
proper to let the jury decide whether or not he was acting merely as a sales- 
man. 2d, In the opinion of the majority of the Court the act and conversa- 
tions in April and August were admissible as evidence of his place and 
intention or ‘‘dominant purpose” in the November acts complained of. 
(Com. v. Lindsey, 223 Mass. 392.) 


Deep — Construction — EASEMENT FOR PoLes AND W1rEs — TrEs- 
pass. — Contract to recover for ‘‘ extra poles” placed on the plaintiff's land. 
Plaintiff conveyed to defendant ‘‘‘the perpetual right and easement to 
erect, repair, maintain, and patrol a single or double line of poles or towers 
and wires strung upon the same and from pole to pole and from tower to 
tower, . . . with all necessary anchors, guys. and braces, to properly 
support and protect the same, over and across’ the land described. The 
deed contained this stipulation: ‘In further consideration, the second party 
has paid to the first party the sum of five dollars for each one hundred feet 
of land crossed by the above mentioned pole or tower line, for a single line 
of poles or towers; and the party of the second part hereby agrees to pay 
for any extra poles or towers set on the above described property five dollars 
for each one hundred feet of land crossed by the wires strung upon the 
same.’” Later “the defendant placed one chestnut pole between each of 
the two existing towers, and one pole beyond ‘ the outside tower at each end 
of the line on said land.’ These poles were twenty-three or twenty-four 
feet high, and connected only with the telephone wires at the place where 
the weights and bars had previously supported them. 

‘*The plaintiffs contended that these telephone poles were extra poles 
within the meaning of the deed, and that they are entitled to $5 for each one 
hundred feet of land covered by the wires strung upon the same.” Verdict 
directed for defendant. On exceptions, Held: 1, ‘‘ The number of poles 
or towers was not stipulated in the deed. Assuming that the defendant was 
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authorized therein to place as many towers or poles as were necessary to 
carry the wires in the original construction of the line, in our opinion it was 
not thereby authorized, after the structure was completed and the line in 
operation, to further occupy the plaintiffs’ land with this line of ‘ extra 
poles’ within the space covered by the already existing wires and for the 
purpose of their support, these poles being neither a repair, nor ‘ anchors, 
guys, and braces’ as stated in the contract. 

‘* We think the * extra poles’ mentioned in the instrument of conveyance, 
for which the plaintiffs were to be paid according to the extent of the land 
crossed by the wires strung on them were such poles as were to be used in 
constructing the additional or double line of wires; and these poles for which 
the plaintiffs now seek to recover in an action of contract cannot be consid- 
ered a double line of poles within the meaning of the deed.” 

The defendant therefore . . . wastrespassing . . . ‘* but it does 
not follow from this that the plaintiffs can recover in the present form of 
action. If before the entry of final judgment a motion should be filed by the 
plaintiffs to amend the action into an action of tort, its disposition would be 
within the discretion of the Superior Court.” Exceptions overruled. 
(Foster v. Conn. River Transmission Co., 223 Mass. 528.) 


Derp anv PLan — INTERPRETATION OF STREET LINES SHOWN ON PLAN. — 
Petition for registration of land in Hull free from a restriction against build- 
ings along the waterfront. The area restricted by the deeds referred to 
somewhat vague lines on the Nantasket Company plan of 1885, showing 
Beach Avenue, Otis and Quincy Streets at Nantasket Beach in Hull. On 
complicated facts as to the history of lots and lines, the Court, by majority 
opinion, determined the restricted and unrestricted parts. Held: Also that 
a boundary ‘‘ by the southerly line of ” ‘‘a certain street” extended did not 
indicate that the street existed at the place of the extended line, but was merely 
a description of the boundary; and further that it is within the discretionary 
power of the Court to refuse to admit on evidence a plan which he finds 
imperfect. (Hobart v. Weston, 223 Mass. 161.) 


Divorce — Jurispiction Inpucep By Fraup — EvipENcE — PRIVATE 
CONVERSATION BETWEEN HvusBAND AND Wire. — Petition to vacate decree 
of divorce. The petitioner and respondent A married in 1903 and lived in 
Westport, Bristol County, until April, 1913. In July, 1912, A went to 
Springfield and after living there a little while sued for divorce in Hampden 
County, alleging that he lived in Springfield and that the petitioner’s resi- 
dence was Providence, R.I., and that she had deserted him in 1908. The 
petitioner did not appear to contest and a decree nisi was entered in October, 
1912, which became absolute in May, 1913. 

‘* At the hearing on the issues raised by the answers, the petitioner testi- 
fied without objection that on the last Sunday in July, 1912, her husband 
visited her, remaining two nights and a day, and they had some talk ‘ about 
the divorce case in Springfield, and that as a result of the talk, less than a 
week later she went to Providence and got the letter containing the citation’ 
on the divorce libel. She was permitted to testify, subject to exception, that 
‘as a consequence of that private conversation on the last Sunday in July, 
she didn’t do anything about the divorce hearing after she got the letter 
containing the notice in Providence.’” 

‘* The judge found that she first learned of the divorce about the third week 
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in October, 1913, from . .. A... . , after he had cohabited with 
her two nights, and that she at once consulted a lawyer who did not act for 
her. and within a day or two after November 5, 1913, she consulted her pres- 
ent attorney and this petition was filed on December 27, 1913. In the mean- 
time, on November 5, 1913, a marriage ceremony had been performed 
Relwees. . «. « Aso « 6 MMB sc ws 1 Ess « Te wee oe 
tion has existed between them since and a child has been born.” 

The Court vacate| and annulled the divorce decrees and dismissed the 
original libel. On exceptions, Held: 1. ‘* The ruling of law to the effect 
in substance that the Court had only an apparent and not a real jurisdiction 
of the libel was right. There is ground for the argument that the Superior 
Court, even though a court of general jurisdiction, did not have jurisdiction, 
using that word in its accurate sense, of the libel for divorce.” This argu- 
ment may be grounded upon the words of R.L.. c. 152, § 8, which are the 
same in Rey. Sts., c. 76, § 15; Gen. Sts., c. 107, § 19; Pub. Sts., c. 146, § 9, 
requiring the “ libellee to be summoned to appear and answer at the Court 
having jurisdiction of the cause,” a single court of general jurisdiction hav- 
ing jurisdiction of the general subject of divorce all the while, Banister v. 
Banister, 150 Mass. 280, as well as upon the words of R.L., c. 152, § 6, to 
the effect that ‘‘ Libels for divorce shall be filed, heard, and determined in 
the Superior Court held for the county in which one of the parties lives. 
(Moore v. Moore, 2 Mass. 117; Richardson v. Richardson, 2 Mass. 153.) 
But it is not necessary to decide that point now, nor to determine that in no 
instance can the Superior Court of a county, in which a venue of the libel has 
been laid wrongly, have jurisdiction to decide the issues raised. 

In the case at bar the gross fraud practised by . . . A . . . upon 
the Court in view of all the facts was such that the Superior Court for 
Hampden County acquired no jurisdiction of the cause or of the present 
petitioner. . . . The perjured evidence alone would not be enough to 
set aside a decree entered by a Court which had jurisdiction of the cause and 
which had acquired jurisdiction of the parties. But this record on the facts 
found discloses a case where by craft and deceit extrinsic and foreign to the 
issues raised on the face of the libel the Court was induced to assume a 
jurisdiction which it could not have exercised if the truth had been known, 
and where the adversary party was prevented by a flagitious betrayal of con- 
jugal confidence from making appearance in Court or in any way contesting 
the procedure, even though it was called to her attention by him by an irreg- 
ular service. This presents a case of legal fraud quite outside and beyond 
the intentional introduction of false testimony. It discloses substantial 
grounds for relief not only to prevent a wrong to the present petitioner, but 
to frustrate an attempt to make the Court an instrument of oppression in aid 
of a surreptitious sham founded on wrongful artifice. In such case relief 
will be afforded.” 

2. ‘The petitioner, after receiving by registered mail at Providence 
notice that her husband had brought a libel for divorce in Hampden County, 
returnable in August, took no steps respecting it for more than a year. The 
motives which led her to this course of conduct were important as bearing 
upon the question whether she was barred by laches from maintaining the 
present petition. The operations of her mind and the reasons for her con- 
duct were material. She was a competent witness upon this point. (night 
v. Peacock, 116 Mass. 362; Toole v. Crafts, 193 Mass. 110; Carriere v. 
Merrick Lumber Co., 203 Mass. 322, 327.) That one of the factors going to 
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make up her motive for conduct was the fact of a private conversation was 
not an indirect method of proving the substance of that conversation. 
There is a plain line of demarcation between the occurrence of the fact of a 
private conversation between husband and wife, which may be competent, 
and a narration of the substance of that conversation by either of them, 
which is not competent. That line, in the opinion of a majority of the 
Court, was not overstepped in the case at bar.” 

3. ‘ Exception was taken to this finding of the trial judge: ‘ From her 
opposition to his divorce petitions in Washington, from her conduct toward 
her husband while the divorce proceedings in Springfield were pending, and 
from her conduct as soon as she learned that a divorce had been granted, the 
Court finds that the respondent, . . . A . . . insome form of words 
in private conversation with his wife, fraudulently represented to her that he 
had abandoned the libel for divorce begun in Springfield; that, as a result of 
his conduct toward her and of his representations to her, the petitioner did 
not believe that the libel for divorce was going to be prosecuted by the 
respondent, . . . A. . . ,and did not appear to oppose it; that she 
did not know that it was to be tried; nor did she know that a decree nisi or a 
decree absolute was entered until about the third week in October, 1913.’” 

** Tt plausibly is urged in support of this exception that in effect this is a find- 
ing by inference as to what were the private conversations between husband 
and wife, and that, as direct evidence as to such conversations is incompe- 
tent, Leland v. Converse, 181 Mass. 487, the judge had no right under the law 
to find by inference what they were and base a conclusion thereon.” 

“ The fundamental issue was whether the petitioner voluntarily refrained 
from contesting the libel, or whether she was prevented by the fraudulent 
practices of the respondent from contesting the libel. That was the issue 
which the judge had to decide. The substance of his finding is that the 
respondent fraudulently prevented the petitioner from contesting the libel 
for divorce. The rest of the finding is subsidiary and ancillary to that main 
fact. . . . The statute does not prevent a Court from exercising its 
sound judgment as to the influences which may have been exerted under the 
shelter afforded by such privacy, and from inferring that thus fraud had been 
practised which prevented the petitioner from contesting the libel, and that 
thereby the result was produced now sought to be set aside. To draw the 
inference, which seems almost irresistible from ail the circumstances, that 
the petitioner was fraudulently prevented by what occurred between the hus- 
band and wife while alone is no violation of the statute in the opinion of a 
majority of the Court.” 

4. ‘The Court cannot suffer itself to be used fraudulently by a man, 
reckless of his initial marriage obligations, as an instrumentality for wronging 
his first wife, merely to protect his second wife. (Holmes v. Holmes, 63 
Maine, 420.) Moreover, some measure of protection is afforded by St. 1992, 
ce. 310, whereby her innocence and the legitimacy of her child may be estab- 
lished.” Decree affirmed. (Sampson v. Sampson, 223 Mass. 451.) 


EasEMENT BY Prescription. — Held: The maintenance under claim of 
right of a roof projecting openly 4 feet over the boundary line of the adjoin- 
ing land for more than 20 years establishes an easement by prescription 
although the deeds of the property establish the center of the partition wall 


as the property line. (Matthys v. First Swedish Baptist Church of Boston, 
223 Mass. 544.) 
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EQUITABLE ATTACHMENT — PRACTICE — JOINT AND SEVERAL Nore. — Bill 
to reach and apply the interest of defendant A under a Massachusetts stand- 
ard form of insurance policy where A’s building was burned but the company 
had not elected whether to pay or rebuild. The suit was on a note payable 


to the plaintiff beginning with the words ‘“ _ promise ” etc. and signed by A 


and B. The suit was originally brought against A and B and the insurance 
company. A demurrer was sustained and the plaintiff moved to strike out 
B and as to him to amend into an actionat law. These motions were allowed 
against the objections of B that the note was joint and terms should be 
imposed. A demurred on the ground that there was no interest under the 
policy which could not be “reached and applied.” Held: 1st, There was. 
2d, Terms were discretionary. 3d, The note was joint and several. 4th, 
The plaintiff could proceed in equity against one and at law against the 
other. (Lewenstein v. Forman, 223 Mass. 325.) 


EquitaBLeE RESTRICTION — STATUTE OF FRAups.— Held: An equitable 
restriction cannot be imposed by parole and if it was omitted from deeds by 
accident or mistake the remedy is by bill to reform the deeds and not by bill 
to enforce the alleged restriction. (Sargent v. Leonardi, 223 Mass. 556.) 


Evipence — Business ENTRIES UNDER Sr. 1913, C. 288 — REFRESHING 
RECOLLECTION. — 1. *‘‘ For the purpose of showing the number of jars for 
which the defendant was liable to account, the plaintiff offered in evidence a 
certain inventory of stock made on August 27, 1912. This inventory was 
taken by one Greenstein, who previously had been employed as a shipping 
clerk by the Elk Flint Bottle Company. The inventory was offered subject 
to the defendant’s objection and exception. The undisputed evidence 
showed that the inventory was made by Greenstein, who testified that he 
counted the stock on that date ‘ personally, with the exception of some of 
the jars I couldn't count owing to the fact that they were so packed in bins 
that we couldn’t consistently count them, but I took the record from a stock 
book that I had at that time and kept.’ It also appeared that the way in 
which the witness had ascertained the number of jars that were in the bins 
was ‘ by counting the slips that were turned into the office, going over those 
slips upon which the (glass) blowers that made the ware were paid, and 
entering them into a book kept at the warehouse for that purpose.’ F 

When the inventory was offered by the plaintiff, the trial judge said: ‘I 
am not sure, however, but what it is admissible under the statute.’ The 
defendant's counsel at that time stated in substance that it did not seem to 
him that the evidence was admissible under the statute and duly saved an 
exception.” 

Held: ‘* While this statute is a rule of evidence, it applies only to ‘an 
entry in an account kept in a book or by a card system or by any other sys- 
tem of keeping accounts.’ This statute, undoubtedly, was passed to change 
the law as laid down in Kent v. Garvin, and similar cases that followed, and 
simply to relieve against the hardships sometimes experienced in making 
proof in accordance with the law there laid down. This language confines 
the operation of the statute to an entry in an account, using the word 
‘account’ in the sense of a series of charges for merchandise or other 
matter ordinarily the subject of a book account. The statute did not 
enlarge the kind of evidence which could be proved by books of account 
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which heretofore was admissible when supported by the evidence of all par- 
ties to the entries in the book account. The reason why the entries in 
Kent v. Garvin were held incompetent was because they had been trans- 
ferred to the book by a clerk, from entries or memoranda kept by another 
person, who was not called as a witness to support his entries and deliveries 
of the articles so charged. The statute authorizes the Court to admit as 
evidence such entries if it is found that they were made in good faith, and 
in the regular course of business, and before the beginning of the proceed- 
ing. It is to be observed that the statute applies to ‘ An entry in an account 
book.’” 

2. ‘ The plaintiff called as a witness in his behalf his son, Benjamin J. 
Kaplan, who testified with reference to Exhibit 6 (the inventory above 
referred to) that before the contract between the parties was made he 
talked with the defendant concerning the quantity of jars on the premises 
and showed the jars and the inventory, Exhibit 6, to the defendant on the 
premises and discussed their value and quantity with him, and that the whole 
matter was gone over with the defendant before said contract was made.” 

Held: ‘* We are of opinion that, if this testimony was believed by the 
judge, it was evidence of an admission by the defendant that the inventory 
correctly described the number of fruit jars on hand when it was taken, but 
that did not make the inventory admissible, for the reason that the evidence 
did not have the same probative force and value as an admission that it 
would have had if admitted under the statute; besides there is nothing to 
show that the presiding judge believed the testimony offered to show an 
admission on the part of the defendant. It follows that the exception saved 
to the admissibility of the inventory was not affected by the subsequent 
evidence tending to show an admission by the defendant.” 

3. ‘* The defendant also excepted to the ruling by the trial judge that the 
witness Greenstein could refer to” a stock list made as above ‘‘to refresh 
his recollection.” 

Heid: ‘*A witness cannot be allowed to refer to a paper to refresh his 
recollection with reference to a matter about which he never had any knowl- 
edge.” Exceptions sustained. (Kaplan v. Gross, 223 Mass. 152.) See 
note in this number, p. 340, for the history of the statute discussed above. 


EvipENcE — DECLARATION OF DecEasED Person — Opinion. — Tort by 
administratrix for suffering and death of deceased from being thrown from 
a carriage because the horse was frightened by defendant’s car. There was 
evidence of previous hardening of arteries which might have caused death. 
Dr. A. who treated the patient first died. He did not see the accident. Dr. 
B. who had been called in consultation was asked on the stand, ‘* What did 
Dr. A. say was the cause of his condition?” and was allowed subject to 
exception to answer ‘‘the accident, being thrown out of the carriage.” No 
question was raised that Dr. A’s statement was in good faith before the com- 
mencement of the action. After verdict for plaintiff, Held: In construing 
R.L., c. 175, § 66, allowing the admission of declarations of deceased persons 
‘*made in good faith before the commencement of the action and upon the 
personal knowledge of the declarant,” ‘‘ this Court . . . has recognized 
that where the declaration admittedly is one of opinion it is not admissible.” 
The question called for opinion ‘‘ even if it was asked in order to bring out 
the physician’s diagnosis. If it was designed to evoke the answer actually 
given by the witness, it was open to the further objection that the opinion 








382 


called for was not even a medical one, on which the physician presumably 
could testify if he were living.” Exception sustained. (JZttle v. Mass. 
N. E. St. Ry., 223 Mass. 501.) 


Fraup — “ Deaters’ TaLK” Setorr. — Action by assignee for creditors 
of a motor company for defendant’s stock subscription. Defendant alleged 
fraud by false representations to induce the subscription and also claimed 
the right to set off a loan. Held: 1, A statement that ‘‘ the business was 
in a flourishing condition” when coupled with the further statement that the 
business up to that time has been run ata loss, but that it was hoped and believed 
that it would be later successful, is too rhetorical and indefinite to be held as 
a matter of law to be a false representation of fact. 2, A creditor of an 
insolvent corporation cannot set off his debt in an action brought against 
him for the benefit of all the creditors to recover his unpaid stock subscrip- 
tion. He must pay as a shareholder and take his dividend as a creditor. 
Judgment for plaintiff affirmed. (Everett v. Foster, 223 Mass. 553.) 


INSURANCE, FipELiry — ConpiT10N. — Action on bond insuring fidelity of 
custodian of goods. At plaintiff’s request the employee had applied to 
defendant for the bond and the defendant executed the bond which provided 
that it should “‘be invalid . . . unless signed by the employee” and that 
no provisions ‘‘ shall be deemed to have been waived ” unless in writing over 
signature of specified officers of the defendant company. A clerk of the 
defendant sent the bond to the plaintiff with a letter saying ‘‘ Enclosed please 
find duly executed bond . . . etce., which we trust will be found in proper 
form,” and enclosing bill. The plaintiff received and ‘‘ relied on” the bond 
and letter without getting the employee to sign. eld: Verdict properly 
ordered for defendant. ( Willock v. Mass. Bonding and Ins. Co., 223 Mass. 
482.) 


JUDGMENT, PETITION TO VacaTE — Practice — SuUPERSEDEAS. — On & 
petition, filed under R.L., c. 193, §§ 15-17, to vacate a judgment in the sum 
of over $15,000, a judge of the Superior Court issued an order that notice 
issue and that, upon the filing of a bond for $5,000, a writ staying execution 
should issue. The error in accepting a bond insufficient in amount was 
called to the attention of the judge at the hearing on the return day of the 
notice, and thereupon the petitioner proffered a bond sufficient in character 
and amount, which the judge, subject to an exception by the respondent, 
approved. Thereafter the judge ordered that the judgment be vacated and 
that a writ of supersedeas should issue. Held: 1, That, the hearing upon the 
petition being still open at the time of the acceptance of the proper bond, 
the Court had power and authority to correct the error in the acceptance of 
the insufficient bond by the acceptance and filing of the new bond which was 
legally sufficient. 2, The granting of a petition for the vacation of a judg- 
ment rests largely in the discretion of the judge and the evidence warranted 
the issue of the writ of supersedeas. (Hunt v. Simester, 223 Mass. 489.) 


LANDLORD AND Tenant. — Held: Where the owner of a home let to a 
single tenant at will has agreed to make general repairs during the tenancy, 
and fails to keep his agreement, this does not make him liable in tort to the 
tenant for personal injuries sustained by the tenant by reason of the giving 
way of rotten steps that the owner had failed to repair after being told that 
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they were ‘‘ shaky,” when apparently they were in good condition. (Lane v. 
Raynes, 223 Mass. 514.) 


LANDLORD AND TENANT — ACTION FOR Rent — RecoupMeEntT. — In April, 
1906, the defendant formed a corporation called the Simpson Co., to which 
he transferred his business, of which he was manager, and all of the stock 
of which he held except three shares. In June, 1906, he as an individual 
took a lease of plaintiff’s store for the rent of which suit was brought. The 
lease provided ‘‘ The lessors shall not engage in the business of selling — 
neckties, underwear . . . or sublet to anybody else who will 
during said term and for one year thereafter.” This covenant was broken 
and defendant sought to recoup the damages. At the time of the lease the 
lessor knew that the business was to be carried on by the corporation and 
defendant made an offer of proof that the breach of covenant caused such 
loss to the corporation that he was obliged to put in a large sum of money 
and as manager and principal stockholder lost money which might have 
accrued to him as salary and dividends. Held: 1st, The corporation not 
being a party to the lease could not maintain an action and damages to it 
could not be recouped. 2d, Damages to the defendant as manager and stock- 
holder were too remote for recoupment. 3d, The case differs from Boyden 
v. Hill, 198 Mass. 477, where a contract was expressly made for the benefit 
of a corporation by a person acting in a fiduciary capacity who in that capac- 
ity was allowed to recover damages suffered by the corporation. (Thresher 
v. Simpson, 223 Mass. 349.) 


Limitations — Equity JurispicTion — “* CutpaBLE NeGuiect.” — A four- 
month’s note for $321.70 was given the plaintiff by A in January, 1907. At 
maturity $100 was paid. A died and the defendant was appointed adminis- 
trator in 1909. Plaintiff made no attempt to find the deceased until January, 
1912. Jleld: Plaintiff was guilty of ‘‘ culpable neglect” under R.L., 
c. 141, § 10, and could not maintain a bill in equity thereunder. (Hstabrook 
v. Moulton, 223 Mass. 359.) 


PARTNERSHIP — CONTINUING RELATION FOR PuRpPOsES OF ACCOUNTING 
AFTER FORMATION OF CORPORATION TO CARRY ON Business —CONCEAL-— 
MENT OF INCIDENTAL Prorits. — Plaintiff, a business man, and defendant, a 
lawyer, were interested in developing a business based on a patent and made 
an agreement which was found to create a partnership and which stated the 
basis of participation and stockholding in the corporation subsequently 
organized to take over the business and to which the assets were transferred. 
Relations were not harmonious and later a settlement was made in which the 
defendant bought out the plaintiff’s stock, ete. Four years later the plaintiff 
first learned that prior to the settlement certain stock supposed to be issued 
to one 8. ‘* was in fact paid for and controlled or owned by the defendant” 
and that the defendant had also charged and received from the corporation 
certain sums for legal services not mentioned in the settlement. The plain- 
tiff brought a bill for an accounting. Held: 1, As the partnership agree- 
ment remained operative after incorporation, ‘‘ the duty accordingly devolved 
on each to disclose to the other any bargains affecting their joint interest 
entered into with third parties for his own benefit, or any matters of business 
within the scope of the agreement and mutual understanding, of which the 
other, not having means of information, was ignorant.” 2, The later settle- 
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ment made by plaintiff under advice of counsel and mutually regarded * as 
one not of mathematics or of bookkeeping but of trading” without investi- 
gation of assets was conclusive as to most things between them. 3, ‘* But 
the defendant’s manipulation of the stock and his charges for legal services 
stand differently. Where a fiduciary relation is established, means of infor- 
mation or constructive notice is not the equivalent of actual knowledge. 
The assent of the plaintiff, even if he was desirous of withdrawing from all 
further association with the defendant on the best offer he could get, did not 
comprise transactions solely in the defendant’s private interest of which he 
was ignorant. If he is to be bound, his assent must rest on his standing by 


with knowledge of his rights without making any protest. . . . The 
defendant’s gains,” etc. . . . ‘*were in violation of the agreement, 
- . + and the plaintiff when making the settlement parted unknowingly 


with property of much value, and the master unhesitatingly states that the 
defendant knew of his ignorance, but remained silent.” 4, ‘* The settlement 
having been fully executed, it is reasonably certain from the lapse of time 
and the nature of a substantial part of the consideration, that the parties 
cannot be restored to the position they were in when the settlement was 
consummated. . . . But the plaintiff notwithstanding his inability to 
rescind can recover money damages.” Defendant to account accordingly. 
(Arnold v. Maxwell, 223 Mass. 47.) 


Persona Insurtes — In Massacuusetts VeEsseEL ON THE HiGH Seas. — 
Tort by administratrix for conscious suffering and death of a coal passer on 
the battleship North Dakota on her trial trip, resulting from the explosion of 
tubes in a boiler. The vessel had been constructed for the United States 
government by the defendant, a Massachusetts corporation, by which it was 
still owned and controJled during the trip. Held: 1st, the vessel was within 
the territorial jurisdiction of Massachusetts and the rights of the parties are 
to be determined by the common law and the statutes of this Commonwealth. 
2d, Evidence warranted finding of due care of deceased and negligence of 
defendant. 3d, ‘The fact that the explosion occurred while the boiler was 
being subjected to the use for which it was designed was in itself evidence of 
a defective condition. 4th, While the plaintiff was bound to prove negli- 
gence he was not required to prove the particular act or omission which 
caused the accident. 5th, As to the claim of careless inspection by a fellow 
servant, proper inspection of boiler tubes is an obligation which cannot be 
delegated to a servant so as wholly to excuse the master. (Souder v. Fore 
Rwer Ship Building Co., 223 Mass. 509.) 


Persona Insury — Mentat SuFrerinG — PLeapiInG DamacEs. — Two 
actions of tort, one by wife for injury and one by husband for consequential 
damages. The wife, a passenger in a street car, was thrown to the floor 
with all the other passengers in the car in a rear-end collision. There was 
evidence that she was carried home in acondition of collapse. unable to walk, 
that there was ‘‘ a little redness ” on her back and her husband ‘* saw a mark 
on . . . hip and elbow that appeared to be a bruise ;” that she was pre- 
viously healthy, but that she suffered from hysteria, etc., for a year and half 
after the accident and that it was uncertain whether she would recover, The 
defendant requested instructions that there was no evidence of physical injury 
or of permanent injury, resulting from the accident. Exceptions to verdicts 
for plaintiffs. Held: 1, While there can be no recovery for fright or men- 
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tal distress unaccompanied by some physical injury to the person from with- 
out, yet *‘ If a person meets with such an accident as happened to the plaintiff, 
and shortly afterwards marks and bruises are found upon the body, 

it is a reasonable inference that (they) . . . were caused by the acci- 
dentand . . . it could not be ruled that the cause . . . was specu- 
lative or conjectural.” 2, Under a general allegation of damages, ‘‘ Whatever 
may be the rule elsewhere, . . . in this Commonwealth the jury were 
authorized to consider as elements of damage the physical and mental suffer- 
ing of the plaintiff, based upon permanent injury, if it proved to be of that 
character. We do not think that a claim for permanent injury can be 
regarded as special damages.”’ 3, Upon the conflicting evidence the jury 
could have found that the injury was permanent. (McCarthy v. Boston El. 
Ry., 223 Mass. 568.) 


PersonaL Injuries — NEGLIGENCE — StakE Driven anp Lert IN Pata 
on Private Way By RaILroap AnD CONTRACTOR DURING ABOLITION OF 
GRADE CROSSING UNDER DEcREE OF Court. — The B. & M. railroad was 
ordered to abolish a grade crossing by decree of Court under the statute 
and this involved changing the grade of Village Street, a private way 
on which there were several houses. The private way entered the high- 
way. The way was closed, but a path at the side was used during con- 
struction. The stake was driven in the path a few days before the 
accident by an engineer of the railroad and was left sticking up in the 
path without any light. The plaintiff, a milkman, who had used the path 
before, delivered milk to Mrs. McDonough on Village Street at 3 a.m. and 
then stumbled over the stake and sued both the railroad and the contractor 
in separate actions tried together. After the jury had answered four special 
questions as to plaintiff’s care, the cause of the accident, the negligence of the 
defendants, and damages, the Court ordered a verdict for the plaintiff. On 
exceptions of various kinds, Held: Ist, The plaintiff used the path right- 
fully by implied invitation of a person living on Village Street. 2d, There 
was evidence of negligence of both the contractor and the railroad which was 
responsible for its contractor under the contract and the work of abolishing 
a crossing under decree of court was not of the public nature which exempts 
from liability for negligence. 3d, The question whether the stake was with- 
in the private way or just over the property line of the abutter is immaterial, 
as there was evidence of negligence of the defendants in either case. Excep- 
tions overruled. (Coles v. B. §& M. R.R., 223 Mass. 408.) 


PersonaL Insuries — Usk or Hicguway — Trarric ReGuLations — 
Proximate Cause. — Tort by wagon driver, who was thrown from his seat by 
defendant’s street car. 

The plaintiff drove a long wagon called a caravan, drawn by four heavy 
horses, two on the pole and ‘‘ two leaders,” from a comparatively narrow 
private way, called Union Wharf, straight out into Commerical Street in 
Boston, intending to cross the street and turn to the left. As he drove sitting 
on the right of the seat, his view was obstructed to his left until he passed a 
building. His *‘ leaders” were on the car tracks of the defendant before the 
plaintiff could see anything in that direction. The distance from the noses 
of the leader horses to the extreme rear end of the wagon was fifty-five feet. 
The wagon was about twenty-five feet long. The rate of speed of the horses 
was about three miles an hour. There was a car coming from his left on the 
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track nearest to the curb as he drove out, at a uniform rate of about ten miles 
an hour, which was the ordinary speed for cars in that neighborhood. This 
car struck ‘‘ just within the rear wheel of the wagon, the hind end of the 
wagon,” and ‘‘it was shoved” about fifteen feet. The plaintiff testified: 
‘* Driving out, I came to the end of this building and I looked both ways. I 
see a car coming within one hundred and fifty to two hundred feet of me. 
I kept going along. When I got out my pole horses got on to the track. I 
looked again and the car was within fifty or sixty feetof me . . . My 
horses were walking.” ‘‘(@. And you supposed the motorman, being one 
hundred and fifty feet back, and going as you say at his usual speed, would, 
if it was necessary, slow up a little tolet youby? . . . A. Yes. . ‘ 
Q. Take it as you were driving out, straight across Commercial Street with 
that team and those horses then. Can you speed them up quickly or not ? 
A. Yes, sir. @. Howquickly? <A. A short distance. About five miles an 
hour, I should think.” 

A Boston traffic regulation provided that subject to exceptions of certain 
public vehicles ‘‘ street cars shall have the right of way between cross streets 
over all other vehicles, and the driver of any vehicle proceeding on the 
track in front of a street car shall immediately turn out on a signal by 
the motorman or conductor of the car.” The plaintiff knew of this and 
the defendant claimed that he violated it and that the violation was a con- 
tributing proximate cause. A verdict was ordered for the defendant. On 
exceptions, Held: 1, ‘‘The question of the plaintiff's due care, in the 
opinion of a majority of the Court, was for the jury. Such a long and 
cumbersome vehicle as that driven by the plaintiff is not an outlaw. 
Whether under all the conditions confronting him the plaintiff reasonably 
could have urged his horses forward at a faster pace in time to have avoided 
the collision was a question of fact. . . . The jury may have felt that, 
in view of all the circumstances, including the distance of the car away 
when first seen by the plaintiff, he was acting as a reasonably prudent man 
ought to act in trying to get upon the side of the street where the law of the 
road required him to be.” 2, ‘It could not rightly have been ruled as 
matter of law that the plaintiff violated the regulation and that this illegal 
act was a contributing proximate cause of hisinjury. . . . The right of 
way accorded to the street car by the regulation was a right of precedence, 
not of exclusive enjoyment. . . . Whether it was reasonably practi- 
cable to drive out in any other way than by crossing the tracks of the defend- 
ant, and whether thus the regulation was violated, were questions of fact.” 
3, ‘* It could not have been ruled as matter of law that the motorman of the 
defendant was not negligent. It might have been found that the wagon was 
almost out of the path of the car and that, although the speed of the car 
was not excessive, a slight checking of its progress might have avoided the 
accident. . . . Even though the street car had the right of way, that 
might have been found not to justify a running into a vehicle like that of the 
plaintiff under the circumstances here disclosed.” Exceptions sustained. 
(Driscoll v. Boston El. Ry., 223 Mass. 533.) 


} Persona Injury — ABsENT Witness — ApverRSsE INFERENCE. — ‘‘ The 

absent witness, the motorman of the car, was not in the employ of the 
) defendant. He had testified at previous trials of these cases, at the first two 
for the defendant and at the third for the plaintiffs. He had been discharged 
by the defendant previous to the first trial. There was no evidence that he 
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was in the control of the plaintiffs or the defendant, or even that he was 
alive.” The defendant requested a ruling that ‘“‘ no inference can be drawn 
against either” party ‘‘ for the failure to produce the motorman.” The 
Court after careful instructions left to the jury *‘ the question whether any 
inference against the defendant should be drawn.” On exception after 


verdicts for plaintiffs, Held: ‘‘ There was no . . . room for inference 
that his testimony, if given, would favor . . . either party or that the 
failure of either . . . to produce him was due to fear” of his testi- 


mony. Exception sustained. (Fitzpatrick v. Boston El. Ry., 223 Mass. 
475.) 
PrersonaL Ingur¥Y — Boy Runnine rnro Car In Pain SIGHT WITHOUT 


Looxinc. — Held: Verdict rightly directed for defendant. (Kelley v. 
B. & N. St. Ry. Co., 223 Mass. 449.) 


PersonaL IngJuRY — AUTOMOBILE — TRESPASSER. — The defendant agent 
of an automobile concern established a rule prohibiting chauffeurs in his 
employ from carrying other employees in customers’ cars. ‘This rule was 
occasionally violated without defendant's knowledge. An employee asked a 
chauffeur if he was going in town. The chauffeur said he was and the 
employee got into the car, was hurt in a collision and sued his employer. 
Held: There was no evidence of invitation by defendant. Plaintiff was a 
trespasser. Judgment for defendant. (Walker v. Fuller, 223 Mass. 566.) 


Persona InguryY — AuTOMOBILE STRUCK BY TRAIN ON GraDE CROSSING 
— Statutory Sranparp or ‘‘ Gross NEGLIGENCE ”— READING ILLUSTRATION 
FROM OPINION IN CHARGING JuRY. — St. 1906, c. 463, Pt. II., § 245, pro- 
vides that if a person is injured by collision at a grade crossing of a rail- 
road and ‘‘ it appears” that the railroad ‘‘ neglected to give the signals 
required ” the railroad shall be liable ‘‘ unless it is shown that in addition to 
a mere want of ordinary care, the person injured . . . was... 
guilty of gross or wilful negligence . . . which contributed to the 
injury.” Plaintiff's automobile was struck by defendant’s train on a grade 
crossing. There was a verdict for defendant and plaintiff excepted. ‘* The 
exceptions related only to the defendant’s eighth and ninth requests,” which 
were as follows: . . . ‘*8, The jury in considering the plaintiffs duty 
must consider that an automobile can at a crossing be handled safer than a 
horse, and that a machine can be controlled easily and quickly, and that 
there is no danger from it if he stops to look and listen when within six feet 
of the track. 9, With proper care on the part of the driver, there is no 
danger in crossing a railroad with an automobile upon an ordinary highway 
in a country town.” ‘ These requests were framed in view of the language 
used in the opinion in Chase v. New York Central § Hudson River Rail- 
road, 208 Mass. 137, at pages 145, 146,” and the plaintiff claimed that they 
were given by the Court in reading from that opinion as part of his charge. 
Held: ‘The language of requests eight and nine, which appears in the 
opinion above referred to, did not purport to lay down rules of law for the 
conduct of travelers in passing over railroad tracks at grade with highways 
in all cases, but was used merely by way of illustration. While the presid- 
ing judge did not give these requests as separate instructions, he read that 
portion of the opinion in Chase v. New York Central § Hudson River Rail- 
road which included the eighth and ninth requests, stating to the jury, ‘ And 
I am going to read to you from a decision of the Chief Justice of our 
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Supreme Court with respect first as to what constitutes due care of the plain- 
tiff under circumstances of this nature, and under circumstances involving 
the operation of an automobile overa grade crossing, because the law with 
respect to automobiles is a new one.’ 

A majority of the Court are of opinion that this amounted to the giving 
of the requests as rulings of law and that the jury were warranted in 
believing that the words quoted measured the standard of the plaintiff’s 
conduct. 

As the rulings properly could not have been given, . . . exceptions 
sustained.” (Rothwell v. N.Y., N.H. § H. R.R. Co., 223 Mass. 550.) 


PersonaL Insury — Boston Suspway Construction — NEGLIGENCE. — 
Plaintiff was injured by falling over a plank on the curbstone during the con- 
struction of the Summer St. Subway by the defendant contractor under the 
Act of 1911 directing the Transit Commission to build the subway and pro- 


viding that ‘‘all work . . . underor near public streets . . . shall 
be conducted so far as may be practicable, in such a manner as to leave such 
streets . . . ora reasonable part thereof, open for traffic.” The Court 


said to the jury: ‘* If the plaintiff has satisfied you that the defendant placed 
there on the sidewalk something that was likely to have caused injury, that 
was a muisance. The defendant had no right to place an obstruction there.” 
This statement of the judge was not strictly accurate. The defendant did 
have the right to place the timber upon the sidewalk, provided sufficient pre- 
cautions were taken to prevent harm andinjury. It was acting under a 
statute which gave it the right to use the street. “* . . . the mere presenee 
of the plank on the traveled way was not a nuisance. Although the defend- 
ant contended that it did not obstruct the street and neither owned the plank 
nor placed it where it was, disclaiming all responsibility for it, we think this 
instruction was harmful to the defendant and erroneous, and for this reason 
letthe entry be: Haceptions sustained.” (Murphy v. Nawn Contracting Co., 
223 Mass. 404.) 


PersonaL Insury — Boy Rotiinc Hoop in HiGHway Struck By AurTo- 
MOBILE — MounicipaL ORDINANCE — STATUTORY PRESUMPTION OF DuE CARE 
UNDER St. 1914, C. 553.—On exceptions after verdict for plaintiff, a 
twelve-year-old boy, on conflicting evidence. Held: Ist, It could not be 
ruled as matter of law that the defendant had overcome the statutory pre- 
sumption of care. 2d, As to a city ordinance that ‘‘ No person shall, within 
the limits of any public street or highway in the city, play atany game of 
bail, snow-ball, football, or any other game, amusement, or exercise, inter- 
fering with the convenient and free use of such street or highway by persons 
traveling or passing along the same.” The ordinance does not absolutely 
prohibit games or amusements in the highway, but only such as interfere 
‘+ with the convenient and free use of such street or highway by persons 
traveling or passing along the same.” Whether the plaintiff was acting in 
violation of the ordinance was a question of fact for the jury to determine 
under proper instructions. 3d, The evidence warranted a finding of negli- 
gence. (Patrick v. Deziel, 223 Mass. 505.) 


PersonaL Ingury — Due Care. — Plaintiff, a woman, real estate agent, 
obtained the keys from the person in charge of a house to show it to a pro- 
spective tenant. ‘The tenant asked to see the cellar, the plaintiff opened the 
cellar door and, misjudging the width of the steps in a dim light, fell down 











ns 


urt 


hat 
e.’ 
did 
re- 
ra 
nee 
nd- 
unk 
this 
son 


ry, 
70.5 


TO- 
ARE 
D & 
| be 
pre- 
thin 
e of 
iter- 
sons 
itely 
fere 
sons 
ig in 
mine 
egli- 


yent, 
pro- 
i the 











389 


stairs. Held: The accident was the plaintiff's fault. (Murphy v. Cohen, 
223 Mass. 54.) 


Persona Inguory — Due Care — AUTOMOBILE CrRossING RaILRoAD 
Track. — Two actions by administrator for death of a man and his wife 
from a collision with a train. After verdicts for plaintiff in both cases, Held : 
There was no evidence of due care of the husband who drove the car and as 
to the wife, if she trusted to her husband’s care, her administrator cannot 
recover and there is no evidence that she did anything for her own safety. 
Exceptions sustained in both cases. (Fogg v. N.Y. N.H. § H., 223 
Mass 444.) 


Persona, InJury— Empvorers’ LiaBpitity — AssumpPTION OF Risk — 
PLeapinG. — * The plaintiff, a longshoreman in the employ of the defendant, 
on August 26, 1909, was unloading barrels containing resin from a steamship 
over a fixed permanent platform and across a movable skid or toe piece to 
the street. . . . The plaintiff started to haul his truck across the skid 
when one of the planks broke and the right wheel of the truck went through 
it. The plaintiff’s left foot also went through the planking as he was trying 
to extricate the truck, and the barre] and truck fell upon him, causing the 
injuries. . . . The plaintiff had been employed in the same kind of work 
for the defendant four or five days a week for a period of two or three years 
before the accident; . . . the work was always carried on in the same 
manner as at the time of the accident and was always over the same per- 
manent platform and the same movable skid or toe piece at the end of the 
platform.” At the time of the accident the skid was decayed and old, and 
also rotten from water. The plaintiff testified that ‘‘he had known of this 
condition all the time that he had worked there and saw that this skid was 
there and at the same place.” At the trial a verdict was ordered for the 
defendant subject to exception. Held: ‘+The undisputed facts show that the 
defective condition of the skid was apparent to any one of ordinary intelli- 
gence who observed it, and that the plaintiff knew it was decayed, old, and 
rotten from water, . . . Under these circumstances it is plain that he 
not only knew of the defective condition of the skid, but that he fully realized 
and appreciated whatever danger existed in passing over it. . . . The 
principle which prevents an employee from recovering for an injury which 
arises from an obvious risk of the business growing out of the nature of the 
employment applies as well to actions brought under the Employers’ Liability 
Act as to those at common law. 

‘* The skid was not a part of the ways, works or machinery of the defend- 


ant. It was a portable appliance adapted for use in different places as 
required. . . . 


‘* Where it appears that, in an action brought by an employee against his 
employer, the former voluntarily assumed the risk which did not arise from 
his contract of employment, this is an affirmative defence and must be spe- 
cially pleaded. But where, asin this case, there was a contractual assumption 
of risk, it is not a matter of defence and need not be so pleaded. In sucha 
case there is no failure of duty on the part of the employer, and therefore 
there is no negligence. (Ashton v. Boston & Maine Railroad, 222 Mass. 
Se, 

‘* In the opinion of a majority of the Court the ruling of the judge of the 
Superior Court was right.” (Cuozzo v. Clyde Steamship Co., 223 Mass. 521.) 





390 


PersonaL Injury — Emproyers’ Liapititry — Evipence. — Held: lst, 
Verdict for defendant properly ordered as there was no evidence of 
negligence. 2d, Expert testimony on the proper way to pile planks was 
rightly excluded. (Lynch v. Larivee Lumber Co., 223 Mass. 335.) 


PersonaL Insury — Evipence — Practice. — Plaintiffs were injured in 
a collision between a coach, in which they were passengers, and a street car of 
the defendant, at Newcomb Square, Quincy, where Quincy Avenue is crossed 
by Howard Street. 1, Several witnesses were permitted to testify against 
objection that defendant’s cars always stopped at Newcomb Square. Held: 
Admissible as tending to show a practice in the interest of safety which was 
violated in this case. 2, Plaintiff’s witness said the car was going at a ‘*‘ very 
good rate” and when asked what he meant, answered ‘‘ Well, it was going so 
fast that a man could not cross the track at the rate it was going.” On 
objection to the answer, Held: The answer conveyed very little informa- 
tion and ‘‘ we do not think the defendant was harmed” by it. 3, Evidence 
that the car was late was admissible as a basis for inference that it was mak- 
ing up time, and evidence that the trolley came off before reaching the place 
of collision was admissible as tending to show, *‘ although slightly,” that the 
car was late. 4, Exclusion of inquiry of the plaintiff whether he received a 
pension from his employer following his injury without offer of proof, show- 
ing what answer was expected does not show error. 5, ‘* A witness, against 
the defendant's exception, was permitted to testify in substance that his 
father, who was driving the coach, was killed as a result of the collision. 
The defendant argues that such evidence created a prejudice against it, draw- 
ing away the minds of the jury from the real issue to its harm and injury. 
If the evidence was introduced for any such purpose, it was highly prejudi- 
cial. It was unfair, it was a wrong to the defendant and should never have 
been admitted. On the other hand, the plaintiff had a right to show all 
material facts, however great the prejudice aroused by their narration. The 
severity of the impact was such a fact and the circumstances following from it 
might be material. . . . All the evidence is not reported, but, from this 
brief statement of some of the facts in the case, in the opinion of the majority 
of the Court it would appear that the evidence was admissible. If this testi- 
mony was inadmissible, either because there was no other evidence connected 
with it showing it to be important, or because it was introduced in such a way 
or at such a time as to demonstrate that its purpose was to arouse prejudice, it 
was for the excepting party to disclose sufficient evidence to show it was thus 
incompetent.” 6, ‘*The motorman was a witness for the defendant. The 
plaintiff introduced parts of his evidence given at the inquest upon the death 
of the driver, in order to contradict him. The defendant, on redirect exam- 
ination, asked him, ‘ Did you realize that the inquiry at the inquest was 
whether or not you were to blame for the death of Mr. Hollis (the driver)?’ 
The question was excluded. The defendant’s declared purpose in asking 
this question was to show that the witness at the time of the inquest was 
under a severe mental strain and that the contradictions in his evidence were 
to be attributed to this fact. Something must be left to the wise discretion 
of the judge in such matters. The appearance and manner of the witness, 
the nature and the importance of the contradictory evidence are not before 
us, and we cannot say that there was error in excluding the question.” 
(Godfrey v. O. C. St. Ry., 223 Mass. 419.) 
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PersonaL Ingury — Loose Prank Suspway Coverine is HicHwayr — 
Evipence. — Two actions, one against the City of Boston and one against 
the Boylston Street Subway contractor, for injuries to the plaintiff from 
stepping on a loose plank in the covering of the subway excavation while 
crossing the street and twisting her ankle, ete. Held: 1st, Verdict for 
plaintiff against both defendants warranted. 2d, The city was not released 
from liability because the work was done by a contractor employed by the 
Transit Commission. 3d, The contractor was liable although if the Transit 
Commission had done the work itself the city would not have been liable as 
the Commissioners are public officers. 4th, Evidence of the condition of the 
plank three weeks after the accident was admissible to show its condition at 
the time of the accident. (Stewart v. Hugh Nawn Contracting Co., 223 
Mass. 525.) 


Persona InsurY — NEGLIGENCE — WorkKMEN’s ComPENSATION AcT. — 
Tort by administrator for conscious suffering and death of a milkman 
employed by the defendant (who was not a subscriber under the Workmen’s 
Compensation Act) who fell down an elevator well while delivering milk in a 
building over which the defendant had no control. (n demurrer to the 
declaration, Held: 1, ‘* The plaintiff must allege and prove, not as a matter 
of form but of substance, that the dangerous place was a situation or condi- 
tion not actually or constructively obvious to the intestate and that the 
defendant either had control of the premises upon which the opening was or 
had actual knowledge of the intestate’s peril.” 2, The compensation act, 
although it takes away certain defences from employers who are not sub- 
scribers, ‘‘ does not transform conduct theretofore lawful on the part of the 


employer into negligence.” ( Walsh v. Turner Centre Dairying Assoc., 223 
Mass. 386. ) 


PersonaL Ingury — PassenNGER Hurt By EMPLOYEE WHEN OFF Duty. 
— Held: The employee was not at the time of the accident the servant or 
employee of the defendant ‘‘ in a legal sense,” and there could be no recov- 
ery. Exceptions to verdict for plaintiff sustained and judgment entered for 
defendant under St. 1909, c. 236. (Langley v. Boston El. Ry. Co., 223 
Mass. 492.) 


Persona Insury — REvEase. — Suit by administratrix for conscious 
suffering of deceased from injuries in being thrown from his meat wagon by 
defendant’s street car. Defendant showed a release by deceased the execu- 
tion of which was admitted by the plaintiff, but she denied that the words 
“IT have read the above and agree to it” were written by the deceased. 
There was no evidence of fraud or of illiteracy or incompetence of the 
deceased. Held: Verdict properly directed for defendant. (Lacroiz v. 
Boston El. Ry Co., 223 Mass. 242.) 


PersonaL Ingury— Smart Cuitp Hit sy Loose Guy Wire. —A loose 
guy wire with acurled end hung from one of the defendant's telegraph 
poles over an uneven grass plot which was part of the highway where there 
was no sidewalk. It had been there long enough for children in the neigh- 
borhood to get in the way of using it as a swing. The plaintiff, a little boy 
in charge of his ten-year-old sister and another little girl, was on this grass 
plot. The girls testified that the wire was swinging inthe wind. While they 
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were picking flowers with their backs turned toward the boy they heard him 
scream and turned and saw the wire swinging and saw his eye bleeding. 
The Court ordered a verdict for the defendant and reported the case with the 
provision for $100 if the evidence warranted a finding for the plaintiff. 
Held: The plaintiff had a right to be where he was; it could have been 
found that his sister was as careful in protecting as might reasonably be 
expected of a girl of her age; and a finding of negligence would have been 
warranted. Judgment for plaintiff. (Fry v. Postal Tel., etc., Co., 223 Mass. 
496.) 


Personat Insury — SNyow anv Ice — Norice. — Plaintiff sued A and B 
the owners and C and D the lessees of a building in the statute for injury for 
snow and ice on the sidewalk alleged to have accumulated from defective 
roof. The statutory notice addressed to A and B as ‘‘ owners” was served 
by leaving it at the house of A (B being out of town) and also by leaving a 
copy with C, one of the ‘* occupants” of the premises. The plaintiff learned 
later that the defendants C and D had exclusive control under a written lease 
and before trial discontinued against A and B seeking to hold C and D. On 
report, Held: The notice to the owners was not a notice to the lessees under 
the statute. The service of a copy on one of the lessees was presumably 
under 1913, c. 324, § 1, allowing that method of service on the owner. The 
fact that the lease was not recorded and that plaintiff had no knowledge of it 
does not affect the right of the tenants to rely on failure to give the pre- 
scribed written notice. (Sweet v. Pesker, 223 Mass. 286.) 


PracTicE — AMENDMENT — Parties. — Held: The Court may allow an 
amendment during trial adding as party plaintiff one who appears from the 
testimony to have been a partner of the original plaintiff. (Richardson v. 
Bartlett, 223 Mass. 450.) 


Practice, Civi_. — Tort against two defendants for injury in collision of 
their two automobiles, in one of which the plaintiff was. Dr. fo 
witness for the defendant Armstrong, on cross-examination by r™ plaintiff 
was asked: ‘ How frequently do you testify in court?’ to which he answered : 
‘I have testified in court twenty times.’ This question was then put to him 
by the plaintiff’s counsel: ‘ Usually for an insurance company or defend- 
ant?" This question was not answered, the defendant asking to have the case 
taken from the jury. The judge refused this request, to which refusal the 
defendant excepted.” Other evidence excepted to by defendant was ordered 
stricken out by the judge. Certain evidence was admitted against one defend- 
ant, but not against the other,’the judge warning the jury that it must only be 
considered as to one. On exceptions after verdict for plaintiff, Held - 
Exceptions overruled. (Kennedy v. Armstrong, 223 Mass. 354.) 


Practice, Civi.— Jury Tria OrpERED By CouRT AFTER WAIVER BY. 
Party CLaiminG Jury —Coytract. — The defendant, having claimed a 
jury trial, when the case was reached for trial and before the jury was 
impaneled waived the claim in writing and moved for trial by the judge. 
Thereupon the plaintiff moved orally for a jury. The Court ordered the 
jury trial to proceed. After verdict for plaintiff, on exceptions of defendant, 
Held: 1, A party claiming a jury has the right to waive his claim, but the 
Court also has the power to order a jury trial and accordingly there was no 
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harmful error in denying the defendant’s motion. 2, A provision in a writ- 
ten contract may be waived orally or by the conduct of the parties. (Gou- 
zoulas v. Stock & Sons, 223 Mass. 537.) 


Practice — DEFENCE OF PENDING Action. — Plaintiff sued in equity for 
an account of an oral trust alleging that an action at law had been brought 
for the same cause of action. On demurrer, Held: The defendant should 
not be harassed by useless litigation and as this is not a case of doubt as to 
remedy or consistent alternative remedies, demurrer sustained, ‘‘ unless 
within ten days . . . the plaintiff discontinues his action at law.” 
(Spear v. Coggan, 223 Mass. 156.) 


Practice — Exceptions — St. 1913, C. 716,§ 3. Held: 1, a petition to 
establish the truth of exceptions disallowed by the Superior Court is ‘‘ not 
an appropriate instance” for resort to § 3 of the ‘‘ Simplified Procedure” 
Act of 1913 by motion to add things to the record. 2, The bill of exceptions 
is too meager to show any injury to the excepting party. Petition to estab- 
lish exceptions allowed. Exceptions overruled. (Freedman v. Lipman, 
223 Mass. 471.) 


REFERENDUM — MounicrpaL — LoweLL. — Petition for mandamus to com- 
pel the City Clerk to attach a certificate to a petition for a referendum filed 
under § 61 of St. 1911, c. 645, amending the Lowell Charter. The question 
was whether the petition was filed in time. The act provided that measures 
passed by the Municipal Council unless otherwise provided should take effect 
at the end of tendays. Section 61 provided that ‘‘ If during the ten days, or 
in case of the granting, renewal, or extending of any general franchise or 
general right to occupy or use the streets, highways, bridges, or public 
places in the city, if during the thirty days next following the passage of 
any measure,” etc., with certain immaterial exceptions, a petition of protest 
is filed as specified, the measure shall be suspended, reconsidered by the 
council and, if not repealed, submitted to the people. The council passed an 
order to extend Dummer Street from Market to Merrimack Street by eminent 
domain. A petition was filed within thirty, but not within ten days. Held: 
The provision as to time is mandatory and not directory and the order was 
not within the thirty-day class. Petition dismissed. (Kelty v. City Clerk of 
Lowell, 223 Mass. 369.) 


RELEASE OF OnE oF Two Joint JupGmMEentT Destrors — AvpiTa QuE- 
RELA. — The receiver of a bank held a judgment on a note for $6,544.41 
against its makers A & B, and by leave of the Federal Court settled his claim 
against A for $325, and gave him a release under seal. Later the receiver 
sold to C for $300 various other assets including ‘‘ judgment against B for 
$6,130.40.” C summoned B into the Poor Debtor Court, and B sued on a 
writ of audita quere/a on the ground that the judgment was discharged. 
Held: 1, The release of A operated as a technical release of B also, and 
the instrument disclosed no intention to reserve rights against him. 2, The 
record showed no lack of authority of the receiver to give the release in 
compromise of the claim by leave of Court. (Brooks v. Neal, 223 Mass. 
467.) 


Smatt Loans Act or 1911 anp 1912 — Equity Jurispiction. — Bill in 
equity for repayment of excessive interest and cancellation of notes alleged 
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to be void under the statutes. On demurrer for lack of any ground of relief 
and because the plaintiff had a complete defence at law to the notes declared 
to be void and could also recover at law unlawful interest paid, yet the act 
also expressly provides for relief in equity and ‘‘ independently of the statute 
‘ Courts of Equity will grant relief against usurious contracts no matter what 
may be their form and will permit no shift or device of the creditor to shield 
him in taking more than legal interest on a loan.’ (Horner v. Nitsch, 103 
Md. 499.)” Decree sustaining demurrer reversed and defendant to answer 
over. (Thomas v. Burnce, 223 Mass. 311.) 


SynpicatE Manacers — Powers — Practice, Scope or REFERENCE OF 
Master. — Bill by subscribers to a syndicate for an accounting by the man- 
agers. The syndicate was formed for three purposes : 

(a) For the purpose of acquiring rights in 52 per cent of the stock of the 
Butte Central Copper Company from a certain company. 

(b) For the purpose of purchasing the remaining stock of said copper 
company. 

(ec) Of providing additional working capital for continuing and develop- 
ing the business of said copper company and of developing the property 
owned and controlled, or which may be at any time acquired, by it. It 
provided that ‘‘ The syndicate managers shall have the sole direction and 
management and the entire conduct of the transaction and business of the 
syndicate; they are authorized to vote and act in respect of all stocks held 
by it, and to do any and all things by them in their sole and absolute discre- 
tion deemed proper, necessary or expedient to carry out the purposes of this 
agreement;” and also ‘*No action shall be taken by said syndicate 
managers except at meetings duly called and held pursuant to rules adopted 
by the managers, and copies of said rules, as adopted, shall be mailed to 
each syndicate subscriber.” It also provided that ‘‘ Unless the object of the 
syndicate shall be sooner attained as determined by the syndicate managers 
in their discretion, the syndicate shall remain in force for a period of three 
years from the date hereof.” 1, Plaintiffs contend that the ‘‘ managers 
were not authorized or justified in paying one Creden $750 for expert ser- 
vice.” It appears that Creden had prepared and submitted to the copper 
company a partial report of the ‘‘ values of the ore bodies;” that it was the 
opinion of the managers that ‘‘ it would be in the interests of the syndicate 
and would greatly aid in the carrying out of the purposes of the syndicate” 
to have such report made complete. Held: The employment was proper. 
‘«The words ‘to do any and all things by them in their sole and absolute 
discretion deemed proper, necessary or expedient to carry out the purposes 
of this agreement’ conferred upon the managers the highest possible power. 
This discretion and authority, always supposing that there is no mala fides 
with regard to its exercise, is without any check or control from any superior 
tribunal.” 2, ‘‘ A vote to set aside twenty-five hundred shares of stock, to be 
delivered to the A’s at the termination of the syndicate agreement in recog- 
nition of faithful past service rendered to the copper company and to the 
syndicate would have been a commendable recognition of a moral obligation 
in the syndicate or in the company, but so far as any evidence discloses 
would have no direct relation to the ‘ purposes’ of the syndicate or in any 
manner contribute to the success of the business of the company or syndi- 
cate. It follows that the vote (for this. purpose) of the managers was with- 
out authority and was void.” 3, ‘‘ A vote whereby an option was granted to B 
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to purchase at any time before the termination of the syndicate agreement 
five thousand shares of stock at an agreed price was stated to be upon the 
consideration of present service and future service to be rendered. There 
was no legal obligation to pay for such services as B had voluntarily ren- 
dered in the past and no binding agreement upon him to render any in the 
future. This vote was also without authority, and was void.” 4, The secre- 
tary of the syndicate managers sent out notices of a meeting of the 
managers which stated that the meeting was called for the purpose, among 
others, of ‘‘ Considering and taking action on ways and means of aiding 
the . . . Copper Company to procure additional funds required to 
install the proposed mill.” At a previous meeting the managers had 
approved the mill plan. 

At the meeting of the managers, pursuant to the above notice .. . 
they voted to approve the issue by the . . . Copper Company of $150,- 
000 of bonds, to provide funds for the mill, the vote reciting ‘‘ such action 
being in accordance with and necessary for the carrying out of the purposes 
of the syndicate agreement.” 

The secretary then stated that, in trying to sell the bonds, the officers of 
the company reported that, owing to the nature of the security, it would be 
impossible to sell the same at eighty per cent of their face value, the mini- 
mum price fixed as necessary to provide the required amount, unless there 
was included in such sale 20,500 shares of stock of the company to be deliv- 
ered pro rata with the bonds, and also a provision for placing the remainder 
of said stock owned by the syndicate in trust for three years, or until such 
time as the bonds shall be redeemed by the company ; and that the president 
of the company had asked the syndicate to provide the stock and to place the 
remainder in trust as stated. 

Following this statement it was voted to adopt this plan. 

‘« The plaintiffs . . . contend that the last vote was illegal for lack of 
proper notice of the proposed action, and that the vote and all action there- 
under was ‘ without consideration to the syndicate, and solely for the pur- 
pose of enabling the copper company to sell its bonds,’ and was in violation 
of the agreement as to termination of the syndicate above quoted. Held: 
a, The notice was sufficient in view of the previous vote. 6, ‘‘It appears 
as a fact, that the managers, upon careful consideration determined that 
the placing of the stock in trust was necessary to the protection of 
the syndicate interest in the copper company, and we cannot say that 
their judgment was wrong, ill-advised, exercised in bad faith or in wilful 
negligence.” 5, ‘“‘ There was no evidence that any demand ever was made 
upon the syndicate managers for an accounting or that they ever refused to 
make an accounting, and the master further finds ‘ that a reasonable time for 


winding up the affairs of the syndicate, after . . . it terminated by the 
terms of the agreement, was one month after October 20, 1912.’ As this suit 
was brought before the expiration of a reasonable time . . . it follows 


that the defendants were not then in default and that the law upon the facts 
raised no obligation to account. See 2 ‘‘ Harvard Law Review,” 241 e¢ seq.” 
6, ‘‘It is not necessary to discuss the obligations of the depository and of 
the transfer agent had the board of syndicate managers acted illegally or in 
bad faith. See Dreyfus v. Old Colony Trust Co., 218 Mass. 546.” 7, ‘* The 
case by consent of the parties was referred to the master without objection 
to or appeal from the terms of the order, which read, ‘ And now it is ordered 
that the above-entitled cause be referred to . . . as master, to hear the 
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parties and their evidence, to find the facts, decide the case, and report 
thereon to the Court.’ . . . The master in his report states: ‘ The scope 
of the rule has been questioned by the parties, and I have interpreted the same 
to direct me to determine matters of law as well as matters of fact, and to 
make such findings as would have been made by a justice of this Court had 
the case been heard by the Court.’ 

‘¢ The plaintiffs argue that ‘a master has no jurisdictional authority to 
make rulings of law, even if the Court attempts to clothe him with such 
authority’ (cases cited). In no one of these cases did the rule direct the 
master to do more than to hear the parties, to take the evidence and to report 
his findings of fact. They are authority for the position that the power of 
the master as well as its limitation is to be found in the terms of the rule and 
consequently that a direction to hear evidence and report facts excludes by 
necessary implication the right to make rulings of law. The Court with or 
without the consent of parties has authority to have the assistance of a 
master in the determination of any question of law or of fact necessary 
or useful to the decision of any pending issue. . . . The report of 
rulings of law is advisory, while findings of fact in the absence of a report 
of all the material evidence have the weight of a special verdict of a jury. 
The direction to report findings of fact and rulings of law is not uncommon 
and the right of the Court so to order has, so far as appears by any decision, 
hitherto stood unquestioned in this Commonwealth. 

‘* The master’s statement that the rule conferred authority ‘to make such 
findings as would have been made by a justice of this Court’ is inaccurate 
when taken apart from its connection with other parts of the rule, but so 
read and limited is in essence true. 

‘*In any event, no harm resulted and the question of the degree of the 
judicial function of the master does not require decision.” (Bradley v. Bor- 
den, 223 Mass. 575.) 


Town — Boarp oF Fire ENGINEERS. — Petition for mandamus to compel 
the board of fire engineers of Danvers to keep the new town motor engine 
in the part of the town called Danversport, until the town voted otherwise. 
Held: Nothing appeared in the vote of the town authorizing the purchase of 
the engine to affect the power of the board to keep it where they thought 
best. Petition dismissed. (Pope v. Berry, 223 Mass. 473.) 


Town — SuPERINTENDENT OF STREETS — PusBiic OrFicer. — Tort against 
the town of Wakefield for flooding plaintiff's land because of a blocked 
culvert resulting from negligence of superintendent of streets alleged to be 
the agent of the town. Several years before, a vote of the town had 
instructed the selectmen to appoint a superintendent of streets and the plain- 
tiff offered, but was not allowed to show that all his work was done under the 
direction of the selectmen. Held: ‘‘ The selectmen are required in default 
of town action to appoint a superintendent of streets by R.L., c. 25, § 85, 
who shall have the powers, perform the duties, and be subject to the liabili- 
ties and penalties of surveyors of highways. . . . The vote of the 
town if more than advisory was void. That a surveyor of highways is a 
public officer and not a town agent requires no citation of authority.” The 
mere fact that the selectmen may give such general directions as shall cause 
the money entrusted to the superintendent to be judiciously expended, does 
not make the town liable for his acts or defaults while performing or failing 
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to perform the acts required of him by law. . . . R.L., c. 25, § 86, 
requires that he shall act ‘‘ under the direction of the selectmen.” 
‘*Upon the reported facts, if there was any negligence . . . it was 


that of the superintendent of streets in his individual capacity and not as 
agent of the town.” (Lead Lined Iron Pipe Co. v. Wakefield, 223 Mass. 485. ) 


Trust — Capita, anpD Income — Union Paciric Extra DivipEND oF 
1914. —In January, 1914, the Union Pacific R.R. Co. declared an extra 
dividend on the common shares as follows: $3 in cash; $12 in preferred 
stock of the B. & O. R.R. Co. charged to profit and loss at the rate of $80 
per share; $22.50 in common stock of the B. & O. charged to profit and 
loss at $92 per share. At these rates the aggregate dividend was equivalent 
to $33.30 ($3 and $9.60 and $20.70). The resolution of the directors recited 
that the dividend ‘‘ be and is hereby declared out of accumulated surplus 
profits of this company.” Part of the surplus distributed was the special 
dividend of 1910 on Oregon Short Line shares held by the company and 
derived from its profits in the sale of its Northern Securities Co. invest- 
ments, and also included profits gained between 1907 and 1913 in the conver- 
sion into shares of Union Pacific bonds of 1907. The Baltimore & Ohio 
stock which was distributed was bought from the Oregon Short Line just 
before the distribution. It was acquired by the Oregon Short Line in 1901 
and 1903 with the proceeds of Southern Pacific and Northern Pacific shares. 
These latter shares had been previously purchased by the Oregon Short Line 
from the Union Pacific with the proceeds of its convertible bonds. 

On a bill for instructions by trustees under a will as to the apportionment 
of this dividend between life tenant and remainder men, Held: Both cash 
and stock are to be treated as income for the life tenants, because, Ist, As to 
the special dividend from the Oregon Short Line, from the profits of sales of 
its Northern Securities, and conversion of its Union Pacific bonds, ‘‘ aside 
from the fact that with these sums excluded there still would remain more 
than enough surplus to satisfy the dividend . . . these two sums were 
profits available for dividends, as was decided in” 212 N.Y. 360, and other 
cases cited. 2d, As tothe B. & O. stock ‘‘the facts . . . indicate that 
the dividend . . . was declared in contemplation of the reduction of the 
regular dividend rate from 10 to 8 per cent and that the amount and character 
of the dividend was . . . to compensate the stockholders for this reduc- 
tion by distributing property which would yield to them an income counter- 
acting the reduction. It was not, however, a dividend in liquidation or partial 
liquidation of the capital . . . or of capitalized profits used in its busi- 
ness as in Gifford v. Thompson, 115 Mass. 478,” and other cases. Even if 
the B. & O. shares are traced to the Southern Pacific and Northern Pacific 
shares, and if the latter had the character of capital of the Union Pacific, 
such character was transferred to the funds received for them, and moreover, 
they were never permanently capitalized, but were available for distribution 
when no longer needed as ‘‘ floating capital.” Cost of the litigation to be 
charged on the principal. (Gray v. Hemenway, 223 Mass. 293.) 


Trust — Construction — Limitations — INTERVENING Petition. — By 
an interlocutory decree in equity in 1906 certain property was ordered to be 
transferred to a specified trustee ‘‘in trust to pay all present just debts, 
charges, and expenses of . . . E. R.,” to provide for the support of 
E. R., and dispose of the balance at her death. E.R. died in 1909. Ques- 
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tions as to the validity and construction of the decree were before the Court 
in 1913, see 215 Mass. 419, and in 1914 one H. petitioned to intervene as a 
creditor interested in the trust. The last work done by her for E. R. was in 
1905. The petition alleged that an attorney without her knowledge and 
against her instructions signed her name to a release for $30, no part of 
which she accepted or received. A demurrer was sustained in the Superior 
Court. On appeal, Held: 1, For the purposes of the demurrer the peti- 
tioner’s claim was admitted to be a ‘*‘ just debt” of E. R., and therefore the 
petitioner was a beneficiary under the express trust of the decree of 1906 
and the statute of limitations would not begin to run until the trust was 
repudiated by the trustee. 2, No offer to return the $30 was essential under 
the circumstances alleged. Decree reversed and demurrer overruled. (Rice 
v. Merrill, 223 Mass. 279.) 


Trust — Power — Worps, “ EITHER.’”’— Bil) for instructions. A _ trust 
deed in 1879 provided that income be applied for maintenance, etc., of A’s 
wife and children and after the death of the wife for the children and the 
‘*survivor and survivors of them wholly” and when each child reached 
21 years to convey such child’s share, charging each with any advances made 
from capital for such child’s benefit, the trustees having discretion to make 
such advances. A was the settlor and first trustee and the trust deed also 
gave him power to name his successor and “ in and by his last will and testa- 
ment to debar and prohibit either of his said children from any share or part 
of said trust property, the income, profits, and accumulations thereof any- 
thing herein to the contrary notwithstanding.” A died in 1888. Mrs. A. 
died in 1912. Five children, three daughters and two sons, were living when 
she died, all 21 years old, and one minor grandchild. One son had died in 1895. 
A’s will dated 1888 provided ‘‘ Inasmuch as it is provided . . . that I 
may by my last will . . . deb&r and prohibit either of my children liv- 
ing at my decease from any share, etc. . . . now . . . I do debar 
and prohibit either of said children fromreceivingand . . . the trustees 
3 from paying . . . toeitherof my said children any part 
of the principal.” . . . The will also provided that the income should be 
used for the wife and children as in the trust deed and further ‘* but I author- 
ize and direct my said trustees to pay over out of said net income rents and 
profits the sum of ($5,000) to each of my sons on his arriving at the age of 
thirty years.” Held: 1st, ‘* A was given full power and authority by the 
trust indentures to debar the distribution of the estate and the termination 
of the trust during the lifetime of the children, and it seems equally plain 
that in the will he made a valid execution of this power and clearly mani- 
fested his intention to prevent the present distribution of the principal of the 
estate.” . . . ‘* Either” in its best and strictest usage means ‘‘ one or 
the other of two,” but there is authority for its use as ‘‘any.” (Lafoy v- 
Campbell, 15 Stew. 34; Chidester v. Springfield § Illinois South Eastern 
Railway, 59 Ill. 87.) . . . The word was used in the latter sense in the 
indenture of trust, and the power was therein given to the testator to exclude 
all of his children from the principal of the estate, which power was carried 
into effect by the . . . will. The same word “ either ” is used in both 
the will and the trust deed. We can see no valid reason why the right to 
debar should be limited to only one child. We think that in both instru- 
ments Laurence Leonard, who was in reality the settlor of the trust, uses the 
word ‘‘ either ” in the sense of ‘‘ any” or ‘* all.” 
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It is also contended on behalf of the five children that as the income 
belongs to them under the will of their father, and as they are his heirs, 
inheriting the remainder, and therefore the sole parties in interest, the income 
as well as the principal of the estate belonging to them, they are entitled to a 
present conveyance, and the trust under the deeds should be terminated by a 
decree of the Court. It was the intention of the testator that his children 
should participate in the income. The corpus of the estate was not to be dis- 
turbed during their lifetime. In the absence of some rule of law or princi- 
ple of public policy preventing, we must carry out his intention, and the 
defendants are not entitled to have the trust terminated and the property 
divided amongthem. (Claflin v. Ciaflin, 149 Mass. 19; Shelton v. King, 229 
U.S. 90.) 2d, ** The father, having the right to prohibit and debar the chil- 
dren, also had the right to postpone their enjoyment of the income until 
there should be accumulated from the net income the sum of $5,000 for 
Lawrence G. anda like sum of $5,000 for John Joseph.” 3d, ‘‘ The tes- 
tator expressly debarred any of his children from any share of the principal ; 
and by this clause in the will the discretion given to the trustees in the deed 
was destroyed and taken away.” (Watson v. Watson, 223 Mass. 425.) 


Trustees — Persona, Liasiity — Rear Estate Trust. — Action for 
work and materials on written contract by defendant trustees of the Melrose 
Real Estate Trust who signed with the word “ trustees ” after their names. 
Defendants introduced evidence (subject to exceptions) of an oral agree- 
ment (made before the written one) by which plaintiff agreed not to look to 
defendants personally for payment. The jury in answer to a question found 
there was no such agreement. On report, He/d: Defendants did not 
exempt themselves from personal liability by adding the word “ trustees” 
to their names. ‘ Even if” the evidence ofa prior oral contract ‘‘ were 
admissible they cannot now complain . . . since the jury found 


that there was no such agreement.” (Philip Carey Co. v. Pingree et ai., 
223 Mass. 352.) 


Unperwritinc SynpicaTteE — Powers oF SynpicaTteE Manacers. — An 
underwriting syndicate was formed by subscriptions for which semi-negoti- 
able receipts were issued to buy the equity in certain property which was to 
be transferred to a real estate trust to be organized to hold the property as 
landlord and lease it to an operating corporation to be formed to use the 
property. It was expected to be a profitable venture and that the value of 
the property and the business was such that the rent to be paid would be 
secure and would make the shares of the trust a desirable investment. The 
shares of the real estate trust were to be issued to the syndicate managers 


and marketed by them for the benefit of the syndicate subscribers under the 
following powers : 


‘© (3) Said syndicate managers shall have as full power over any 
and all the securities, real estate, property rights, privileges, and fran- 
chises which they may at any time acquire, or which may at any time be 
controlled by them, as if they were the owners thereof, including the 
power to mortgage or pledge, at their discretion, or to sell the whole or 
any part of said securities, real estate, property rights, privileges, and 
franchises for cash or credit, or to exchange the same or any part 
thereof for stock in any corporation, voluntary association, or real 
estate trust on such terms and conditions as they may deem expedient, 
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-and they shall have full power to organize such corporations, voluntary 
associations, real estate trusts, or other business associations as may in 
their discretion be advisable to accomplish the purposes hereof, and may 
cause to be transferred to any of such organizations the whole or any 
part of the securities, real estate, property rights, privileges, and fran- 
chises which may come into the possession or control of said syndicate 
managers, with further power to vote upon any stock held by them, to 
sell the same at public or private sale for cash or credit or to exchange 
the same for stock of any other real estate trusts, corporations, or vol- 
untary associations upon such terms and conditions as they deem expe- 
dient whenever they see fit, or to pledge any stock held as security for 
loans and to invest the proceeds, and they shall have full power to make 
such agreements of whatever kind as may in their discretion be advisable 
to accomplish the purposes hereof. The securities and property held by 
them at any time may be sold wholly or in part to the subscribers hereto. 

‘*The enumeration of the specific powers in this agreement shall not 
be construed as limiting the general powers of discretion intended to be 
granted said syndicate managers, but they are expressly given the 
power to do anything necessary or proper, in their opinion, to carry out 
the purposes of this agreement or to promote the best interests of the 
syndicate. The syndicate managers shall not be liable except for want 
of good faith. Nothing herein contained shall be construed as creating 
any trust or obligation in favor of any one other than the subscribers 
nor any obligation in their favor except as herein especially provided. 

‘““(4) The syndicate managers . . . may from time to time 
pay pro rata to the subscribers dividends from the cash to the credit of 
the syndicate, or may in their discretion pay dividends by distributing 
securities among the subscribers at any time before or upon the expira- 
tion of the syndicate, and after payment of all expenses they may 
divide the securities and property in their hands pro rata among the 
subscribers, or may, in their discretion, convert all the property and 
securities into cash and distribute such cash among the subscribers pro 
rata. ‘ 

(7) In consideration of the rights herein granted and of the premi- 
ses, said syndicate managers will endeavor in good faith to accomplish 
the purposes of this undertaking.” 


‘* It was essential to the success of their scheme that the managers should 
be able to sell the trust shares for money to the public. Manifestly this 
could be accomplished only by convincing the public that the trust shares 
were a good investment. This could be demonstrated only by showing that 
the operating company was a tenant able to pay its rent. 

‘*Genuine efforts to insure the success of the operating company were 
made by considerable expenditures for improvements and by securing rail- 
road track connections and otherwise. Nevertheless, the operating company 
had suffered a substantial deficit for three years. On March 5, 1908, the 
trustees wrote to the managers that they would be obliged to reduce the divi- 
dends on the trust shares to three per cent unless two thousand of these 
shares were deposited with them as collateral security for the rent and other 
charges. At this time the managers had not sold and still owned a large 
part of the trust shares. In consequence of this letter a pledge agreement 
was made between the trustees and the managers on March 18, 1908, whereby 
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two thousand trust shares were deposited with the trustees by the managers, 
to be held until it should be determined by referees (a) that the operating 
company had demonstrated its capacity to earn sufficient net income to pay 
its rent, or (4) the lease should be assumed or guaranteed by some responsi- 
ble person of sufficient financial ability to meet its requirements, or (c) the 
real estate of the trust should be conveyed to or over ninety per cent of the 
trust shares be acquired by some one new person; and, if return of the two 
thousand shares should not be thus authorized, then the trustees might, at 
the termination of the lease to the operating company, cancel the two thou- 
sand shares and to that extent reduce the capital of the trust. The return 
of the collateral has not been authorized as provided in this pledge agree- 
ment. The lease has been terminated by the trustees for non-performance of 
its obligations by the operating company as lessee. The pledge agreement 
was executed by the managers without notifying the holders of syndicate 
receipts and with the knowledge that some of the plaintiffs would not assent 
to it. An extension of the ‘ underwriting agreement’ since has been signed 
by the plaintiffs in ignorance of the existence of the pledge agreement. 

‘« The syndicate receipts or certificates were sold in the market at times 
considerably above their face value, and some of the plaintiffs paid for them 
as high as one hundred and sixty and a quarter per cent of their face value. 
The venture which seemed to promise snch a handsome profit to the syndi- 
cate receipt holders has turned out disappointingly. 

‘ This suit is brought by holders of syndicate receipts to set aside this 
pledge agreement on the ground that it is null and void, and to order the two 
thousand shares thus pledged to be returned to the syndicate managers. It 
is conceded that, in fact, all the parties have acted in good faith.” 

A cross bill was filed by the trustees praying that the 2,000 shares held 
under the pledge agreement be canceled. Held: ‘‘It is manifest that for 
the success of a scheme like this the largest powers on the part of the 
managers might be essential. It is difficult to conceive of phrases which 
would express a more comprehensive grant of power than that created by 
the underwriting agreement. . . . They were exempted from every 
liability except ‘for want of good faith.’ They were required to issue 
receipts showing the interests of the subscribers. They were empowered, 
upon the expiration of the syndicate, to distribute the assets, but a broad 
discretion was conferred in this respect. The only other obligation resting 
upon them was to ‘ endeavor in good faith to accomplish the purposes of 
this undertaking.” The ‘purposes of this undertaking’ were to make as 
much money as rightly could be made out of the speculation. The words 
‘good faith’ in this connection probably were used in their common signifi- 
cation of acting honestly and without purpose to defraud. . . . But 
whatever may be the shade of meaning attributable to ‘ good faith,’ it does 
not under these conditions require sound judgment and business sagacity. 
There is no contention that there was actual bad faith on the part of the 
managers. . . 

‘The holders of syndicate receipts or certificates had embarked upon a 
financial speculation under an express agreement. They had entrusted the 
conduct of that speculation to the managers. They cannot stop half way 
on that voyage, before the purposes of the undertaking are accomplished, 
and ask to have some of the courses, laid by the managers in good faith, 
reversed and new courses taken contrary to the judgment of the managers. 
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‘*It may be assumed that the managers did not undertake toward the 
purchasers of trust stock a promoter’s liability, and that neither the 
managers nor the trustees were under legal obligation to keep the capitaliza- 
tion of the trust within the limits of actual earning power. But the execu- 
tion of a purpose to accomplish this result, even though not required by 
legal obligation, falls far short of being a breach of this trust. 

‘* There is much to be said in favor of a design on the part of promoters 
of such a scheme as this to prevent watering of the stock and to maintain a 
parity between the face value of the shares and their market value depend- 
ent upon the earnings of the property represented thereby. It was not a 
breach of the underwriting agreement for the managers to attempt to satisfy 
what was deemed a moral obligation and to carry out in good faith an under- 
standing of the trustees which may have been nebulous and unenforceable 
and yet deemed to be in accordance with the requirements of business pro- 
bity. The maintenance of an ethical standard so high as to outrun legal 
obligation is not incompatible with the underwriting agreement. 

‘“*There was an advantage, or what well might have seemed a business 
advantage, accruing to the syndicate from the pledge agreement . 

‘* It was not necessary for the managers to get the consent of the certifi- 
cate holders to any plan of action within the scope of the powers conferred 
upon them. The underwriting agreement expresses the idea that the whole 
success of the venture might depend upon a continuous concentration of 
absolute power within its general scope in an harmonious honest manage- 
ment, free from the possibility of interference from conflicting views on 
questions of expediency. The managers, acting in good faith, obviously 
were intended to be masters of the affair.” Bill dismissed. On cross-bill 
decree that the 2,000 shares be canceled. (Minot v. Burroughs, 223 Mass. 
595.) 


Unirorm Acts— Sates — Imptiep Warranty OF Foop — LiasBi.ity 
DOES NOT EXTEND THROUGH PURCHASER TO Eater wiTHout NEGLIGENCE. — 
A’s wife, B, bought pork chops for him of the defendant. She left it to the 
defendant to pick out the chops. He did. They were bad and made both A 
and B sick. No negligence was found. Both A and B sued in ‘‘ contract or 
tort.” Held: 1, Under §15 of the Uniform Sales Act (1908, c. 237) and 
by the law of this State prior to that act where the buyer relies on the dealer 
in selecting food the dealer is liable if it is not fit to eat, while if the buyer 
chooses the food the dealer's implied warranty ‘‘ does not go beyond the 
implied assertion that he believes the food to be sound.” Accordingly, the 
husband, A, could recover. 2. But as to the wife, B, she acted only as agent 
of Ain buying; ‘‘the implied warranty, or to speak more accurately, the 
implied condition of the contract . . . isinthe nature of . . .  per- 
sonal indemnity to the original purchaser. It does not run with the goods.” 
She could not recover in the absence of negligence. (Gearing v. Berkson, 
223 Mass. 257.) 


Venve— Petition ror Damaces For Boston Lanp Takinc. — An 
invalid taking of land by the Boston Street Commissioners under 1909, 
c. 486, §31, was confirmed by 1914, c. 569. Both acts provided for proceed- 
ings in Suffolk County. In this case the petition was filed in Middlesex and 
the petitioner relied on R.L., c. 167, §8, which provides that actions by or 
against the City of Boston with certain immaterial exceptions may be brought 
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in Suffolk, Essex, Middlesex or Norfolk, or in the county where the plaintiff 
lives. Held: These proceedings were governed by the acts of 1909 and 
1914, which are exclusive as to venue. Order dismissing petition affirmed. 
(N. Ward Co. v. Boston, 223 Mass. 367.) , 


Way, Pusric— Presumption. — Tort against the City of Chelsea for 
injuries from defect in curbing of a highway. In 1871 Broadway was 
widened to include the spot. Statute 1892, c. 325, authorized the city ‘‘ to 
use so much of Broadway Square . . . as may be necessary for 
a park.” The city accepted this act and the aldermen appropriated money 
to be spent by the Park Commissioners for the improvement of the square, 
which was laid out with grass and shrubbery. There was a brick walk 
within the curb. The record showed no taking or specific location of the 
square. In answer to special questions the jury found a negligent defect 
and assessed damages. The Court ordered a verdict for the city and 
reported the case. Held: The record failed to show that the place where 
the plaintiff was injured had ceased to be a highway. ‘*The presumption is 
that a lawful public use once established continues until it explicitly appears 
that the place has been given over lawfully to some other purpose.” Judg- 
meat for the plaintiff. (Hklon v. Chelsea, 223 Mass. 213.) 


Witt — Construction — ‘‘ Horcnpot” Crause. — Contract for legacy 
of $100,000. John H. Pierce, the testator, father of the plaintiff, by will 
dated April 8, 1907, provided : 

‘*To my son Robert Morris Pierce of the City of New York I give and 
bequeath the sum of One Hundred Thousand Dollars ($100,000) out of which 
bequest are to be first paid a// notes signed or endorsed by him and owned by 
me at the time of my decease with interest; also all notes signed or endorsed 
by the Languages Printing Co. of New Jersey and owned by me at the time 
of my decease with interest; and also all notes signed or endorsed either by 
said Robert Morris Pierce or by said Languages Printing Co. of New Jersey 
and held in trust for me at the time of my decease with interest. Upon set- 
tlement of said bequest the balance if any above said indebtedness is to be 
paid to my said son in money. 

‘* T have already paid to and for the benefit of my said son Robert Morris 
Pierce certain large sums which are not included in the indebtednees afore- 
said and I have therefore granted to his sister Elsie Pierce a greater interest 
in my estate than to my said son.” 

The defendant and executors introduced a note of February 10, 1905, pay- 
able in New York and apparently made there for $100,000, signed by the Lan- 
guages Printing Co. by the plaintiff as president and endorsed by the plaintiff 
personally, on which interest had been paid to November 5, 1905. This note 
was payable to one Weeks ‘trustee for John H. Pierce.” Evidence was also 
introduced that this note was in the possession of the said Weeks. as trustee, 
at the death of the testator, and that no payments had been made thereon 
since November 1, 1905. This note and evidence were admitted against the 
plaintiff’s exception that the note had not been specially pleaded. 

The Court then allowed the plaintiff, without waiving his exception already 
noted, to make the following offers of proof: 

“1. That the note introduced in evidence by the defendants was secured 
by a mortgage of a lease of New York real estate; that, prior to the death of 
John H. Pierce, the entire title to the leased premises had been conveyed to 
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and had become vested in Alonzo P. Weeks and Elihu G. Loomis, as trustees 
for John H. Pierce ; that it was for the interest of John H. Pierce and said 
Weeks and Loomis, as such trustees, that the mortgage and the equity of 
redemption should merge; and that thereby, under the law of New York, 
there was a merger of the mortgage with the equity of redemption, which 
operated as an extinguishment of the note prior to the death of John H. 
Pierce. 

‘©2. That the security for the note introduced by the defendants was 
ample ; that the payment, in return for which such note was given, is the 
only large payment made by the testator to or for the benefit of his son, the 
plaintiff; that, at present, there are held by Alonzo P. Weeks as trustee for 
John H. Pierce what purport to be three notes, for $2,000, $3,000, and $5,000 
respectively, signed by the Languages Printing Co. and endorsed by Robert 
Morris Pierce ; that these were held by said Weeks at the decease of John H. 
Pierce; that these notes had been expressly extinguished by the transfer of 
property in payment during the lifetime of John H. Pierce; that John H. 
Pierce himself held, at his death, a note for $14,000 and some fraction by 
Robert Morris Pierce; that there have been no other notes which could come 
within the description of the paragraph of the will; and that all these notes 
and the alleged $100,000 note, as John H. Pierce knew, were in existence at 
the time that the will was drawn, although all those of the Languages Printing 
Co. had been discharged before that time.” 

In connection with the second offer of proof, the plaintiff read the second 
paragraph above quoted from the will. 

On objection by the defendants that the evidence offered had not been 
pleaded in replication, and in any view of the case was not material, the 
Court refused to admit it, and the plaintiff duly excepted to its exclusion. 

Both parties having rested, the plaintiff requested the Court to rule: 

‘*In order to entitle the defendants to make any deduction from the 
$100,000 before paying the same to the plaintiff, they must show that some 
note within the description of that clause of the will has been paid by them.” 

The Court refused so to rule, and the plaintiff duly excepted to this refusal. 

The Court then found for the defendants on the evidence before it, and the 
plaintiff duly excepted to this finding. 

The plaintiff contended that the case was governed by Rogers v. Daniel, 8 
Allen, 343, and other cases classified with it and was not within Sibley v. 
Maxwell, 203 Mass. 94. 

Held: ‘*The plaintiff, who has the burden of proof, cannot recover 
unless the legacy was absolutely due and payable at the beginning of the 
action. . 

‘* The language of the bequest is unambiguous. It is not an unconditional 
gift, and the defendants accordingly under their answer of a general denial 
were properly permitted to introduce in evidence the unpaid, outstanding 
promissory note of the Languages Printing Co., endorsed by the plaintiff 
and referred to in the previously quoted paragraph or clause of the will, 
which note being equal in amount no part of the legacy was apparently 
due. 


‘*It was open to the plaintiff without filing a replication to introduce any 
competent evidence in avoidance of this defence. 

‘* We are of opinion that the ruling excluding this evidence was right. 
The extent to which his son should share in the distribution of the estate 
must be determined by the testator’s intention. While the debts specified 
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are not to be collected they were in the nature of advancements to be 
deducted, and it is the balance only, if any remains, which comes to him in 
money. 

‘‘ If under the offers of proof it is conceded that the testator knew of the 
merger and the other transactions referred to, and that the note had become 
unenforceable legally, he still chose with this knowledge to measure his 
bounty by the standard selected and with which by his express directions the 
plaintiff must comply. (Cummings v. Branhall, 120 Mass. 552, 561; Sibley 
v. Maxwell, 203 Mass. 94.)” Exceptions overruled. (Pierce v. Loomis, 
224 Mass.) 


Witt — Execution anp ATTESTATION. — *‘ An instrument purporting to 
be the last will of one who had been ‘an old-fashioned country lawyer — a 
squire’” accustomed to drawing wilis and other instruments, was wholly in 
the handwriting of the alleged testator, and the date in the in testimonium 
clause had been changed in the testator’s handwriting from a later date to 
that of the attestation clause. Two of the three persons named as witnesses 
had died before the instrument was presented for probate, and the surviving 
witness testified, ‘‘ I do not remember seeing him [the alleged testator] sign 
it because I was not looking at him,” and that when the instrument was pre- 
sented to the witness for his signature it was folded and ‘‘all the part which 
he took any notice of was the part where he signed. He did not notice 
whether the signature of [the alleged testator] was there or not.” It 
appeared that the alleged testator in the presence of the three witnesses stated 
that he wished the surviving witness ‘‘ to witness his will; that probably it 
would be his last will,” that the alleged testator and the witnesses sat down at 
atable, that the alleged testator ‘‘ took out an instrument from an envelope 
which he had in his pocket,” that ‘‘there were pen and ink upon the table,” 
that ‘*he had the pen and ink and document right there by the table before 
him,” but that the surviving witness ‘* was talking with (one of the other 
witnesses) and did not notice particularly what he was doing,” that the three 
witnesses signed this paper in the presence of the alleged testator and of each 
other, that the paper was folded, but that it was not so folded as to conceal 
from their view the signature of the testator if it was written thereon, and 
that, after the paper had been subscribed by the witnesses, the alleged tes- 
tator folded it and wrote something on the outside of it or on the envelope, 
and did not open it again. Held: That an inference was warranted that 
the will was executed by the testator in the presence of the three witnesses 
before it was subscribed by them and that its execution and attestation were 
complete and valid under R.L., c. 1385,§1. (Pratt v. Dalby, 223 Mass. 
559.) 


Witt — Speciric Lecacy. — Bill in equity to obtain a mortgage note and 
discharge of mortgage. A held a mortgage for $800 on B’s property and 
died B’s wife, the plaintiff, and A’s wife were sisters and after A’s death 
A’s wife, being administratrix of A’s estate made her will giving to her sister, 
the plaintiff, the note and directing her executor to discharge the mortgage. 
After her death her funds and those of A’s estate were found mixed and she 
had used more than her share of the estate for her own purposes. The note 
and mortgage were found not indorsed. Held: The provision in the will 
was a specific legacy and as the testatrix did not own the note and mortgage 
at her death the legacy failed. (O'Neil v. Cogswell, 222 Mass. 364.) 
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Witness — ImpeEAcuMENT — ConvICTION ON PLEA OF Noto ConTENDERE. 
— Held: A conviction following a plea of nolo contendere cannot be used in 
another proceeding to impeach credibility. (Olszewski v. Goldbert, 223 
Mass. 27.) 


WorkKMEN’s CompPENSsATION — InsuRER’s LiaBiILITy FOR Mepicat Ser- 
vices. — Employee received an injury on Saturday noon; on Saturday after- 
noon he went to his own physician, who, on the following Wednesday, 
operated for hernia. Notices were posted in the mill instructing employees, 
in accident cases, to call one of two named doctors. Employee understood 
English, but was ignorant of his legal rights. Insurer refused to pay the bill 
of employee’s physician, although the charges were fair. Held: An insurer 
performs its duty under the act by providing injured employees with the 
opportunity to secure proper medical services and by reasonably notifying 
employees to this effect, and, therefore, is not required to pay the bill of 
another physician selected by employee. (Pecott’s Case, 223 Mass. 546. ) 


Note. 


This case is the complement to Panasuk’s Case, 217 Mass. 589. These 
two cases define the insurer’s statutory obligation to furnish medical services 
during the first two weeks of incapacity. ‘fhe insurer by providing proper 
medical services and suitable notice to this effect fulfils his duty and need not 
pay the bills of any other physician. ‘The three exceptions to this are (1) 
cases of emergency, (2) cases where the services offered by the insurer are 
inadequate or incompetent, and (3) where the notice is not sufficient, as 
when all notices are in English and the employee is an illiterate foreigner. 
Ignorance of the law is, of course, no excuse in any case. — R. H. S. 


WorKMEN’s COMPENSATION — DEPENDENCY — LivinG APART FOR “ Jus- 
TIFIABLE CausE” Derrinep.— Employee killed in 1914. His wife at that 
time and for some years previous had not lived with her husband. On facts 
showing, substantially, that there was no desertion, no cruel treatment, but 
partial non-support. the board found that the wife was living apart ‘ for 
justifiable cause.” (The act places a wife found to be living apart for justi- 
fiable cause in the same position as a wife living with her husband: she is 
conclusively presumed to be wholly dependent on his earnings — Acts of 
1911, c. 751, Part 1I., §7, as amended by Acts of 1914, c. 708,§3.) Held: 
There being no wilful neglect to support and no other ground for justifying 
separation, the finding is reversed, and the case remanded for further hear- 
ing. The board should hear evidence as to how far the husband supported 
his wife and family, and decide the fact of their dependency as in all other 
cases where total dependency is not conclusively presumed as a matter of 
law. ( Veber’s Case, May 20, 1916, 224 Mass.) 


WorKMEN’s COMPENSATION — FINDING MUST BE BASED ON EVIDENCE, 
not ConJECTURE — BurRDEN OF Proor. — Employee, a plumber, performed 
an out of town job and was driving his master’s horse and wagon back to 
the shop. Witness saw him on the highway, everything being normal, and 
five minutes later discovered him lying unconscious in the road, the horse 
jogging along some distance ahead. Employee died the next morning. 
The medical evidence showed that the man was in healthy condition, but that 
he had received a severe cut in the scalp, resulting in hemorrhage in the 
brain, which caused death. There was no other evidence of significance. 
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Held: The sole question is whether there was sufficient evidence to warrant 
a finding by the board that there was an injury arising ‘‘ out of ” the employ- 
ment. While the board can draw inferences from facts and its finding is 
like that of a jury, its decision must rest on evidence, not conjecture. 
There is no evidence as to how the employee received the cut, his burden of 
proof is not sustained, and the decree must be for the insurer. (Sander- 
son's Case, 224 Mass.) 


WorKMEN’s COMPENSATION — DEPENDENT’s RiGHT TO COMPENSATION 
not aA Vestep Ricut. — As the result of an accident which arose out of 
and in the course of his employment, the employee died. Compensation 
was thereupon payable to his dependent mother for three hundred weeks. 
She died and her next-of-kin claimed that they were entitled. They did not 
base their claim on any dependency on the earnings of the deceased 
employee, but solely as the survivors entitled to a valuable right held by the 
mother. Held: The question is whether the mother’s right to compensa- 
tion for the loss of her son’s earnings is a vested right, belonging to her 
absolutely, passing like other property on intestacy to the next-of-kin. The 
right is not a vested right. This follows from the object of the statute 
which is to compensate an employee, or one dependent on him, for loss of 
earning capacity resulting from industrial accident, by charging this loss, 
through insurance, to the industry. To allow compensation to pass into any 
other hands would exceed the purpose of the act and place an unreasonable 
burden on the insurer. (Murphy’s Case, 224 Mass.) 


WorkKMEn’s COMPENSATION —COMPENSATION AWARDED FOR FROZEN 
Hanps—Conpitions oF Work Cavusep Unusvuat Exposures. — An 
employee whose work was to unload barges at Mystic Wharf by carrying 
the wares down a gang plank had his fingers frozen on a very cold day while 
engaged in this work. Two fingers and two phalanges had to be amputated, 
resulting in incapacity. Held: The employee, to be entitled to compensa- 
tion, must have suffered from an injury attributable to his employment; that 
is, the conditions under which his work was required to have been performed 
must have exposed him to danger from cold more than the ordinary person, 
under ordinary circumstances, would have been exposed to cold on this day. 
Such conditions existed, for the work had to be done on the pier protruding 
into the harbor where the cold is greater, and the employee could not readily 
stop his work as a person not a servant might have done. Whether the 
mjury arose ‘* out of ” the employment is a question of fact, and in the light 
of the aforementioned facts the board was warranted in its finding awarding 
compensation. (McManaman’s Case, 224 Mass.) 


WorKMEN’s CoMPENSATION — INDEPENDENT ConTRACTOR. — A _ teamster 
sent his employee out to load and truck some windowsills and tools for a 
building contractor. The employee was acting under directions of the con- 
tractor as to loading and while so engaged was injured. The teamster was 
not insured and the contractor was. The employee claims compensation 
from the contractor. The board found he was entitled on the ground that 
while loading he was the servant of the contractor. Held: This finding is 
not warranted, for on the evidence the employee was the servant of the 
teamster, and not of the contractor. However, the statute provides that 
where an employer who has subscribed to the act contracts with another for 
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the performance of part of his work, the servants of that other are entitled 
to look to the subscriber for compensation. Therefore the case is remanded 
for further hearing to ascertain whether the case at bar falls within that pro- 
vision. (Comerford’s Case, 224 Mass.) 


Workmen’s COMPENSATION — PRE-EXISTING INcAPAciry. — The employee 
had lost one eye, but was able to work until an accident put out his remain- 
ing eye, leaving him totally blind and unable to work. He was awarded 
compensation on the basis of total incapacity. The insurer appealed, claim- 
ing that the accident had not caused total incapacity, but only the loss of one 
eye, which would not totally incapacitate the normal man. Held: The 
injury caused total disability. Before the accident he could do his work, 
now he can do nothing. Madden's Case, 222 Mass. 487, decided that the 
act did not contemplate dividing the incapacity between the injury and any 
pre-existing condition. (Branconnier’s Case, 223 Mass. 273.) 


WorkKMEN’s CoMPENSATION — DEPENDENCY — Notice or Injury — CLaim 
FOR CoMPENSATION. — Deceased employee had a wife living in Italy. Dur- 
ing a period of six years he had sent his wife $161. The board found her 
to be wholly dependent. No notice of injury or claim for compensation 
were filed within the time provided. Held: Inasmuch as the wife was 
neither living with her husband nor apart for justifiable cause, there is noth- 
ing to warrant the finding of total dependency; further evidence as to the 
extent of dependency should be offered. No notice of injury was filed, but 
this is no bar, because the employer had knowledge of the accident. No 
claim for compensation was filed within six months, nor does it appear that 
there was reasonable ground for such failure. The absence of the wife in 
Italy and the distance might be proper excuses, but no evidence of the sort 
was introduced. Further evidence on this point should be received. Case 
remanded. (Ferro’s Case, 223 Mass. 381.) 

WorkKMEN’s COMPENSATION — ADDITIONAL COMPENSATION — CLAIM FOR 
Compensation. — The injured employee was paid compensation, but claimed 
additional compensation for a hand ‘‘ permanently incapable of use” (The 
statute provides for additional compensation for the loss by severance of a 
hand and states that permanent incapacity for use shall be entitled in like 
manner.) 

The insurer claimed that the claim for compensation did not include a 
claim for additional compensation and therefore the proceeding was barred. 
Held: There was evidence of permanent incapacity of the hand, so that 
the finding is warranted. The claim need not enter into all particulars; it 
suffices if it states with reasonable accuracy and precision ‘‘ the time, place, 
nature, and cause of the injury.” (Lemieuz’s Case, 223 Mass. 346.) 


WorkMEnN’s CoMPENSATION — FaiLure TO Five CLaim For ComMPENsA- 
TION —IGNoRANCE OF Law not a ‘ Mistake.” — Employee, after an 
accident, left Boston and went to Nova Scotia. Before going he notified 
his foreman of the accident. The subscriber filed a report with the board. 
No claim for compensation was filed. Held: Failure to give written notice 
of the injury is not a bar because it appears from the evidence that the 
subscriber had knowledge. Failure to file claim for compensation is fatal 
unless there be a reasonable excuse. A mistake might be such, but ‘ mis- 
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take” as used in the act does not mean ignorance of the law. Case 
remanded for further evidence as to whether the failure was caused by 
mistake or other reasonable cause. (McLean’s Case, 223 Mass. 342.) 


WorkKMEN’s COMPENSATION — COMPUTATION OF THE AMOUNT TO BE 
Pain TO Depenpvent. — The deceased employee had worked only six 
months during the year, averaging $21.15 per week. Deducting what he 
spent on himself, the amount which he paid to his mother was $15.38 per 
week. The dependent furnished board, worth $5, which the employee did 
not specifically pay for. In computing compensation due dependent the 
board did not deduct this $5. The board ascertained the average weekly 
wage of a similar employee in like situation to be $21.15. It further found 
that employee had ‘“ lost” twenty-six weeks in the year. (The statute pro- 
vides that where an employee has lost more than two weeks in a year, such 
weeks should not be considered, and in determining the average wage the 
number of weeks worked should be used as the divisor.) Held: In depend- 
ency cases (other than those where the law establishes a conclusive pre- 
sumption) two questions arise: (1) whether the claimant was dependent on 
the employee in whole or part; (2) what amount of compensation is to be 
paid. In determining the first, all the circumstances, including the value of 
board given, must be considered. If, after striking a balance, dependency 
appears, that fact is thereby established. In determining the second, the 
tule is not like that of the English statute which measures the amount of 
compensation according to the injury or damage to the dependents, but is 
fixed by the act on the basis of wages earned. Loss of wages earned, not 
damage to the dependents, is the test, and therefore the value of board 
received is immaterial as it has no relation to the amount of wages earned. 

The board rightly found as a fact that the mother was wholly dependent. 
In computing the compensation due her it was correct in computing on the 
basis of the earnings and in not deducting the value of board furnished. 

Under the circumstances of the case, employee not having worked long 
enough to allow compensation to be properly computed on the basis of his 
own earnings, the board rightly fixed his average weekly wage according to 
‘* the average weekly amount earned by a person in the same grade, employed 
in the same class of employment in the same district.” The question of time 
‘** lost,” therefore, need not be considered. (Gove’s Case, 223 Mass. 187.) 
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JOURNAL OF AMERICAN INSTITUTE OF CRIMINAL LAW AND 
CRIMINOLOGY. 


May, 1916. 


The Parole System in California. 

The First Reported Criminal Trial. William Rennick Riddell. 

Review of the Work of the English Court of Criminal Appeals. William 
N. Gemmill. 

The English Prison System and what we can learn from it. Charles A. 
Ellwood. 

A Psychological Basis for the Diagnosis of Feeble Mindedness. Rudolf 
Pintner and Donald G. Peterson. 

‘* Who is Feeble Minded?” J. E. Wallace Wallin. 

A Police Psychopathic Laboratory. Louis E. Birsch. 

The Alcoholic as seen in Court. Victor V. Anderson. 


Jury, 1916. 


Probation and Parole (Report of the Committee of the American Prison 
Association). Katherine Bement Davis. 

Probation and Parole in their Relation to Crime. Thomas M. Kilbride. 

Statistics of Crime and Criminals (Report of the Committee of the Ameri- 
can Prison Association ). 

Distribution of Feeble Minded in Society. F. Kuhlmann. 

**Who is Feeble Minded?” Rejoinder and Rebuttal. Samuel C. Kohs 
and J. E. W. Wallin. 

The Evaluation of Court-room Testimony. Charles S. Morgan. 

Necessity for Public Defender established by Statistics. Walton J. Wood. 

Bulletin of the American Society of Military Law. 


AMERICAN JOURNAL OF INTERNATIONAL LAW (QUARTERLY). 
AprIL, 1916, 


The Declaration of the Rights and Duties of Nations. Adopted by the 
American Institute of International Law. Elihu Root. 

The Negotiations between Japan and China in 1915. S.N.D. North. 

Some Questions of International Law in the European War, X. James W. 
Garner. 

The Origin of the Hague Arbitral Courts. II., The Proposed Court of Arbi- 
tral Justice. Denys P. Myers. 

The Relations between the United States and Porto Rico. Part II., 
Cont'd. Pedro Capo-Rodriguez. 

The Sanction of International Law. Amos J. Peaslee. 


CALIFORNIA LAW REVIEW. 


Jury, 1916. 


The Extralateral Right — Shall it be Abolished? Wm. E. Colby. 
National Banks as Executors, Administrators and Trustees. Nat Schmulo- 
witz. 
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COLUMBIA LAW REVIEW. 
June, 1916. 
The ‘* Mutuality ” Rule in New York. Harlan F. Stone. 
Taxing Incomes of Foreign Investors in American Stocks and Bonds. 
Amos J. Peaslee. 
Arid-Land Water Rights in the United States. Ralph H. Hess. 


CORNELL LAW QUARTERLY. 
May, 1916. 
Specific Performance of Contracts for Arbitration or Valuation. Alfred 
Hayes. 
Twilight Zones in Newspaper Libel. Harold L. Cross. 


HARVARD LAW REVIEW. 


June, 1916. 
Liability without Fault. Ezra Ripley Thayer. 
The Alienability of Choses in Action. Walter Wheeler Cook. 
The Uniform Partnership Act and Legal Persons. Judson A. Crane. 


ILLINOIS LAW REVIEW. 
June, 1916. 
Legislative and Judicial Tendencies in the Field of Criminal Law. Chester 
G. Vernier. 
A Review of Some of the World Court Decisions. W. P. Rogers. 
The Present Status of the Illinois Law governing Marriage after Divorce. 
Harris Carman Lutkin. 
Giving Political Orders to the Judiciary. 


LAW QUARTERLY REVIEW. 


Jury, 1916. 

Sir Kenelm Digby. Rt. Hon. Viscount Bryce, O.M. 

Trading with the Enemy Act. Frank Evans. 

Duty of Invitors. Walter Hussey Griffith. 

Thomas Madox as Constitutional and Legal Historian, I. Harold D. 
Hazeltine. 

The President of the French Republic. C. A. Hereshoff Bartlett. 

Jhering on Trinkgeld and Tips. Courtney Kenny. 

Suggestions for Shortening Settlements and Wills. Sir Howard Elphin- 
stone, Bart. 


SOUTHERN LAW QUARTERLY. 
JuLy, 1916. 


Recent Interpretation of the Uniform Warehouse Receipt Law. Edwin T. 
Merrick. 

The Organic Law of the Philippines. George A. Malcolm. 

The Federal Employers’ Liability Act as construed by the Supreme Court. 
Rufus E. Foster. 

















413 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW. 
JuNE, 1916. 
The Reconstruction of International Law. Franz von Liszt, of the German 
Imperial Reichstag. 
International Justice. James Brown Scott. 
Federal Impeachments (concluded). Alex. Simpson, Jr. 


YALE LAW JOURNAL. 
June, 1916. 


The Boundaries between the Executive, the Legislative, and the Judicial 
Branches of the Government. William Howard Taft. 

The Law of Nature in State and Federal Judicial Decisions. Charles Gore 
Haines. 

The Development of Administrative Law in the United States. Edward A. 

Harriman. 
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